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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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73 Civ. 7E3. (V6) 
Plainctirf, 


- against - 


FORD MOTOR COMPANY and 
FORD MARKETING CORPORATION, 


Defendants. 


PLAINTIFF'S TRIAL MEMORANDUM 


FOINT i 


\DEFENDANTS'' HAVING VIOLATED THE ANTITRUST 
LAW OF THE UNITED STATES, PLAINTIFF IS 
ENTITLED TO RECOVER THREE TIMES THE AMOUNT 
OF DAMAGES IT HAS SUSTAINED BY REASON OF 
DEFENDANTS‘ ILLEGAL ACTS AND IN ADDITION 
PIAINTIFF IS ENTITLE TO RECOVER A 
REASONABLE ATTORNEYS’ FEE AND THE COSTS 

OF THIS ACTION 


oe —— 


The plaintiff in this action has suffered various damages 


by reason of defendants’ violations of the antitrust laws. 


Each type of damage suffered by the plaintiff in this case has 


been said, by the courts to be recoverable from the defendant, 


The plaintiff in chis caxe has saffered damaiypes in that its 


costs of business actualiy trinsacted have been tiered e ‘tte 


violations of the anticrust laws and plaintitf is 


defendants’ 


ai. 


entitled to recover for the amount of that increased cost. 
See: Thomsen v. Kayser, 243 US 66 (1917); Straus v. Victor 


Talking Mach. C9. 297 F.791, 803 (2d Cir. ,1924); Flinckote 


Mv. Lysfjord, 246 F2d 368, 389-390 (9th Cir) cert denied 355 


U.S. 835 (1957). 

As of November 1, 1972, the defendants have refused to 
permit any ¢ranchised Ford dealer to receive the wholesale in- 
centive allowance for sales which such dealers have made to 
plainciff (see pretrial order, Par. 26). 

From November 1, 1972 to September 20, 1974, plainciff 
has purctlased $1,139,232 worth of Ford crash parts from 
franchised Ford dealers. Due to defendants’ violations of 
the antitrust laws, plaintiff has overpaid by 16% of that 
amount or $182,277. See item l(a) of Exhibit A attached, 
(although the wholesale incentive allowance is 25%, the 
wholesale incentive allowance is not permitted for all parts. 
It is only granted for certain parts. A review of plaintiff's 
books and records has indicated that the wholesale incentive 
amounted tn 16% of plaintiff's total purchasecs.)* 

* ALL of the figures with regard to plaintiff£'s damages have 
been verified by David 4, fasser, Certified public Accomnrant, 
through compurations made of plaineL£[['s hooks anid records, 

The cases have held chat such evidence provided by a certified 
public accountant which he ‘as obtained fran plaincif€'s books 
and ceenrds ts conperent to show damages. See: Conn. Taporting 
Cie Ms, Frogk fort i. } , POU BA 70 Cae Che PEG citing 


We, it. tank uy Co. ve Assoe. Bill Posters af U.S. and Canada, 
42 Flu 152 (20 Cir PuyO), 


Li2vca 
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Plainciff has likewise been damaged by having been forced to 
incur additional costs as a result of defendants depriving it of 
{ts portion of parts obsolescence credits (see pretrial stipula- 
tion, Par. 16) which it had been receiving prior to the defen- 
dants' interference with plaintiff's receipt of such a credit. 

The amount of such obsolescence credits from November l, 
1972 to September 20, 1974 is $48,615 (see Exhibit A, item 1(b). 

Defendants have also prevented plaintiff from receiving the 
stock order discounts it had received prior to the defendants' 
interference. The amount of these for the period November 1, 
1972 through September 20, 1974 is $21,945 (see Exhibit A, 


item l(c). (attached) 


Defendants have also caused plaintiff to lose the stock 


order discount when it revoked the separate code number plaintiff 
had acquired under an arrangement with Central Lincoln-Mercury. 
Plaintiff's damages for that loss from January 1, 1971 through 
November 1, 1972 iikewise equalled approximately $21,945 (sce 
Exhibit A, item 2). 

Subsequent to November 1, 1972 when defendants caused Atlas 
Lincoln-Mercury to stop dealing with plaintiff, ic was com- 
pelled to pay an additional 27, an all Ford crash parts which 
it purchased from franchised Ford dealers. That 27% hy which 
plaintiff was damaged amounts ta $20,900 (see Exhibit A, item 


1¢d)). 


«he 
Defendants, by monopolizing the sale of Ford crash parts 


and preventing the plaintiff from purchasing crash parts directly 


from the defendants, have compelled plaintiff to pay a premium to 


franchised Ford dealers in order to obtain Ford crash parts through 
its franchise dealers for the period September 30, 1965 through 
September 20, 1974 which has caused the plaintiff to be damaged in 
the amount of $103,456 (see Exhibit A, item 3). 

Plaintiff is also entitled to recover for the profits which it 
lost due to the defendants' violations of the antitrust laws (see 
Bigelow v. RKO Radio Pictures, Inc., 327 US 251 (1946: Eastman 
Kodak Co. v. So. Photo Co., 273 US 359 (1927); Story Parchment Co. 
v. Paterson Parchment Paper Co., 282 uS 555 (1931). 

Plaintiff since it commenced business in 1965 up to 1973 had 
steadily extended its volume of business from $245,739 in 1966 to 
$798,947 in 1973. Defendants' violations of the antitrust laws 
have made it unprofitable for plaintiff's business to expand as it 
had in the past. Assuming that plaintiff's 8rowth rate had been 
maintained at the same rate as in the past, plaintiff would have 
had additional sales of approximately $336,487 from 9/30/73 to 
9/30/74 and at a profit margin which it maintained, it would have 
realized an additional $88,986 in profits which chey have been 


deprived of due to defendants’ actions (sec Exhibit A, addendum). 


goes 
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Plaintiff is also entitled to recover any decrease in 
the value of its investment or any tangible property which 
has been brought about by defendants’ violations of the 
antitrust laws (see Story Parchment Co. v. Paterson Parchment 
supra at 566-567). 

Defendants’ violations of the antitrust laws have caused 
the value and goodwill of plaintiff's enterprise as an ongoing 
business to be diminished and plaintiff's business is now in a 
position where it cannot be sold and no buyer exists for it. 
By reason thereof, plaintiff has been damaged in the amount of 
$87,115 (see Exhibit A, item 1(e). 

Plaintiff is entitled to recover for each of the above ways 
in which it has been damaged by reason of defendants’ 
violations of the antitrust laws. Each manner in which plain- 
tiff has suffered damage is separate and distinct ant the 


plainciff may recover for all throetypes of damage i.c. (a) 


increased enst of doing business: (b) loss of profits which 


could have been earned by plainctff in a freely competitive 
market and (c) the decrease in the tangible value and salability 
of plaintiff's business. 

The fact that sone af plaintiff's damages ¢.§- loss of 
goodwill and the value of plainci{£'s business cannot be 
calculated with absolute exactness will not render them so 


“sv. ht a Tei oe. CHEM Corpes 272 rod f (7th Cir 1959) 
Set dented ine US ded (ious, 
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uncertain so as to preclude as assessment of damages. If a 
reasonable basis of computation is afforded, that is sufficient 
although only an approximate result can be obtained (sce 
Eastman Kodak Co. v. So. Photo Materials Co., 295 fed 98, 
affd 273’uUs 359). 

The defendant whose wrongful conduct has rendered difficult 
the ascertainment of the precise amourt of damages is not 
entitled to complain that plaintiff's damages cannot be measured 
with exactitude. All that the law requires is that the damages 
be reflected and shown with a reasonable basis and a reasonable 
degree of accuracy (see Bigelow v. RKO Radio Pictures, 327 US 251) 


15 y.S.C. 15 also specifically permits the plaintiff who 


has been injured by reason of defendant's violation of «ne 


antitrust laws to recover a reasonable actorneys' fee and the 
costs of the action. 

Plaintiff is, therefore, entitled to recover reasonable 
attorneys’ fees and their costs Saencead 40 prosecuting this 


action. 


f ~ 
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POINT IT 
DEFENDANTS HAVE VIOLATED THE ANTITRUST 
LAW OF THE UNITED STATES AND PLAINTIFF 
IS ENTITLED TO INJUNCTIVE RELIEF, PUR- 
SUANT TO 15 U.S.C. 26 


ceercne etl eect A A RN RL ES 


Section 16 of the Clayton Act, 15 U.S.C. 26 entitles 
plaintiff litigants to injunctive relief against any threatened 
injury which may result to them from a violation of the anti- 
trust laws. To obtain such relief the complaining party must 
only show that the alleged offender either already has violated 
the antitrust laws or that such a violation is impending and 
because of this violation the moving party is threatened with a 


loss or injury (see Zenith Radio Corp. v. Hazeltine Research, 


395 US 100, 130 (1969) and that the plaintiff is engaged in the 


commerce which is being restrained by the defendant's antitrust 
violations (see Minnesota v. Northern Securities Co., 194 US 48, 
70-71 (1904). 

In our case, the defendants have clearly violated sections 1 
and 2 of the Sherman Act and section 2(a) of the Robinson-Patman 
Act. In Point I of this memorandum, plaintif{£ has demonstrated 
the damages it has suffered by reason of defendants’ violations 
of the antitrust laws. Defendants are continuing their pelicy 
of violating the antitrust laws and the plaincifl jis continuing 


to be injured. In such a situation, 15 U.S.C. 26 clearly entitles 


‘44a 
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plainciff cto injunctive relief to prevent plaintiff from suffer- 


ing any future losses. 


CONCLUSION 

The defendants have violated the antitrust laws and plainciff 
is entitled to recover such damages as are set forth in Exhibit a 
Plaintiff is also entitled to recover reasonable attorney's fees 
and the costs of this action. 

In addition, plaintiff is entitled to an injunction,as set 
out in its proposed conclusions of law,enjoining the defendants 
from any continued violations of the antitrust laws which are 


causing damage to the plaintiff. 


Respectfully submitted, 


JULIEN & SCHLESINGER, P.C, 
Attorneys for Plaintiff 


by: 
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With regard to defendants' alleged defense that it 
maintains the distribution system it now has because of a fear 
thet independent wholesalers might become a conduit between 
franchised Ford dealers to a.lov franchised dealers to obtain a 


the wholesale incentive discount on parts which they use in their 


own repair operations, the Supreme Court in Otter Tail Power 


Company v. Unitec States, 93 S.Ct. 1022, 1031 (1973) recently 


stated: = 


. Otter Tail argues that, without the 


weapons which it used, more and more 
municipalities will turn to public power 
land Otter Tail will go downhill. The 
argument is a familiar one. It was made 
in United States v. Arnold Schwinn & Co. 
388 U.S. 365, 87 S.Ct. 1856, 18 L.Ed.2d 
1249, a civil suit under.§l of the Sherman 
Act dealing with a restrictive distribu- 
tion program and practices of a bicycle 
manufacturer. We said: 'The promotion of 
self-interest alone does not invoke the 
rule of reason to immunize otherwise illegal 
conduct'." 
(emphasis supplied) 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


FLM COLLISION PARTS, INC., 
Plaintiff, 


~against- : +2 Ciy, 712 (Feas 


FORD MOTOR COMPANY and 
FORD MARKETING CORPORATION, 


Defendants. 
Xx 


DEFENDANTS' SUPPLEMENTAL TRIAL MEMORANDUM 
ON PRINCIPLES OF SCHWINN 


This memorandum is submitted in response to the 


* 
Court's request that the defendants discuss applicability 


to this case of the principles set forth in U.S. v. Arnold, 
Schwinn & Co., 388 U.S. 365 (1967) with respect to Section 1 


of the Sherman Act (15 U.S.C. S14); 


BMRB Ra tl gt Principles Involved in Schwinn 
Ae The Holding 


In Schwinn, the Court held that once a seller parted 
with title to its products, it could not, by agreement, restrict 
the persons to whom its customers might resell its products. 


The Court found that Schwinn prohibited its dealers from selling 
SE SERN ero DONE 
* For the purposes of brevity, the term "defendants" will 
be used to refer to Ford Motor Company, Ford Marketing 
Corporation, or both, as appropriate. Prior to July i, 
1970, sales to its dealers were made by Ford Motor Company. 


Thereafter, such sales were made by Ford Marketing Corpo- 
ration. 
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outside their assigned area and to anyone other than franchised 
Schwinn dealers. Failure to comply with ‘these restrictions 
upon resale subjected the franchise to cancellation by Schwinn 
(Id. 371). The Court concluded that such vertically imposed 
restrictions on its customers' right to resell its products 
were violations of Section l. 
As illustrated by the cases discussed below, it 
is important to consider what the essential elements of the 
Schwinn holding are before attempting to apply it to different 
factual situations. Schwinn involved: 
1. absolute and unconditional control by the 
seller over the customers with whom its 
dealers and distributors could deal... 


. . -{EJach Schwinn franchised retailer 
knows that he is... . not a wholesaler and 
that he cannot sell as a wholesaler or act as 
an agent for some other unfranchised dealer 


"These distributors were instructed to sell 
only to franchised Schwinn accounts. .. ." 
S86 Ul! at 37. 


2. in cases where the seller had parted with 
title te its products 
and the seller enforced the restrictions 
by the threat of termination of its 
relationship with its dealers and dis- 


tribiutors. 
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", . »- Schwinn has been ‘firm and resolute’ 


in insisting upon observance of territorial and 
customer limitations by its bicycle distributors 
and upon confining sales by franchised retailers 
to consumers, and... . Schwinn's 'firmness' in 
these respects was grounded upon the communicated 
danger of termination." 388 U.S. at 372. 


B. Schwinn in Its Context 
The Court held in Schwinn that Schwinn's insistence 
upon observance of territorial and customer limitations by 
its bicycle distributors and its enforcement of agreements 
confining sales by franchised dealers to customers violated 
Section l. 

Almost fifty years ago J\ ice Stone warned against 
reading Sherman Act cases out of context and thereby risking 
unwarranted results: 

"{I]t should be remembered that this Court has 
often announced that each case arising under 
the Sherman Act must be determined upon the 
particular facts disclosed by the record, and 
that the opinions in those cases must be read 
in the light of their facts and of a clear 
recognition of the essential differences in 
the facts of those cases, and in the facts 

of any new case to which the rule of earlier 
decisions is to be applied." Mapie Flooring 
Manufacturer's Assoc. v. United States, 268 


UsS. 503, S77 (1925) . 


The Third Circuit sitting en banc had occasion expressly to 


apply this caveat to Schwinn in Tripoli Company v. Wella 


Corporation, 425 F.2d 932 (3d Cir.), cert. denied, 400 U.S. 


831 (1970) stating: 


"That case does not, as plaintiff proposes, 
establish as a per se violation every attempt 

by a manufacturer to restrict the persons to 
whom a wholesaler may resell any product what- 
soever, title to which has left the manufacturer. 
Rather, Schwinn must be read, as must all anti- 
trust cases, in its factual context." 425 F.2d 
at 936. 

Thus fundamental rules of Sherman Act interpreta- 
tion strongly caution against its unwarranted extension to 
the entirely different facts of this case. 

C. The Subsequent Cases 
Courts in various cases after Schwinn have held 
that price differential programs similar to the one before 
this Court do not violate Section 1. See, e.g., Checker 
Motors Corporation v. Chrvsler Corvoration, 405 F.2d 319 


(24 Cir. 1969); Carter-Wallace, Inc. v. United States, 


449 F.2d 1374 (Ct. of Clms. 1971); Paddington Corporation 


x 
v. Major Brands, Inc., 359 F.Supp. 1244 (W.D. Okla. 1973). 


Checker Motors, supra, involved a rebate plan under 
which the purchasers of taxicabs from a Chrysler dealer were 
entitled to receive an automatic cash rebate from Chrysler. 
In ruling that the discount did not violate Section 1, the 


Second Circuit declared: 


It is noteworthy that plaintiff fails to cite a single 
post-Schwinn decision invalidating a wholesale incen- 
tive program similar to defendants' in its Reply Memo- 
randum. A diligent search by defendants has also failed 
to find such a case. 


"All that is required by § 1 for the discount 
by Chrysler to be valid is that the tricing 
independence of the individual dealer remain 
unimpeded." 405 F.2d at 323 (emphasis added). 

Of particular relevance to the instant case is 
the Court's suggestion that a more desirable promotional 
(incentive) plan than Chrysler's would be one providing 
for direct reductions in wholesale price paid by the fran- 


chised dealer, more akin to the incentive plan employed by 


Ford when its dealers act as wholesalers. The Court quoted 


with approval the following language of the lower court: 


"The plan does not give as much practical 
pricing flexibility to the Chrysler dealer 
as would a direct $183 price reduction in 
the wholesale price, since the customer, 
rather than the dealer, is automatically 
entitled to the rebate upon purchase of a 
Chrysler taxicab, whereas if Chrysler re- 
duced the price to its dealers by $183, 
bargaining between each dealer and his 
customer might ensue to determine how much 
of the reduction, if any, would be passed 
along to the retail customer." 405 F.2d at 322. 


In Carter-Wallace, supra, the Government asserted 
by way of defense against a charge of unauthorized use of 
plaintiff's invention that pisintiff had violated Section 1 
by selling its patented drug to certain drug companies with 
the restriction that these companies could resell this drug 
only in combination with specified other drugs. The Court 
of Claims disagreed, ruling that resale restrictions were 


imposed only if the drug was purchased at a preferentially 


lower price and anyone purchasing at the higher price was 
free to resell on any terms he desired. In rejecting the 
Government's assertion that Schwinn rendered such differen- 
tial pricing per se unlawful, the Court stated: 

"But we do not think that . . . Schwinn, 

understood in [its] setting, stands[s] for 

that rigid and procrustean proposition, nor 

that the existing case law supports any such 

rule. No decision of which we are aware calls 

the mere existence of differential pricing 

ractices comparable to those now before us 

a violation of the Sherman Act." 449 F.2d 

at 1379 (emphasis added). 

Paddington, supra, involved a discounting practice 
somewhat similar to the instant one. There the plaintiff, an 
importer and distiller of scotch whiskey had established a 
policy of granting substantial discounts to wholesalers who 
represented or agreed to resell only in the “duty free" mar- 
ket outside of the United States. The defendant, who had 
received the discount but then sold within the United States, 
argued that any such agreement was unenforceable citing 
Schwinn and United States v. Glaxo Group Ltd., 302 F.Supp. 1 
(D.Del. 1969). 

In ruling that the discounting practice did not 


violate Section 1, the Court in Paddington distinguished 


Schwinn and Glaxo, as follows: 


"However, these two cases are Clearly in- 
apposite. In each the Court found a vio- 
lation of the antitrust laws where the 
manufacturer had engaged in an admitted, 
comprehensive scheme to ntrol the resale 
and/or method of resale os its products. 
Further, Glaxo also involved a larger agree- 
ment between Glaxo and one of its competi- 
tors to divide markets and sales between 
themselves. On the contrary, the most 
that existed in the instant case was an 
agreement between Paddington and a pur- 
chaser who was given a preferential price 
upon its express representation that it 
would only resell the goods in a market 
which did not compete with the United 
States domestic markets." 359 F.Supp. at 1250. 


As should be evident, the discounting systems and 


attendant resale limitations found valid in both Carter- 


Wallace and Paddington are considerably more restrictive 
than the defendants’ wholesale incentive policy. In both 
Carter-Wallace and Paddington the purchaser's freedom to 
resell was restricted at the outset -- at the time of initial 
Sale -- since only then could it take advantage of the dis- 
count by agreeing either to resell the product as part of a 
particular combination or resell the product to customers in 
particular territories. In the instant case, by way of 
contrast, the franchised dealer is free to decide whether 

to take advantage of the wholesale incentive up to the very 
Moment of resale. Under this system, the franchised dealer 
exercises his own independent judgment to determine whether 


the economics of the market place at the time of resale 


warrant his assumption of the wholesaling function thereby 
qualifying him for the wholesale incentive. In any event, 
the franchised dealer is absolutely free to sell to anyone, 
at any time and at any price. 
II. The Question Presented 

The question presented in this case is whether, 
under Section 1, an incentive offered by the defendants to 
their dealers to sell to independent garages and body shops, 
but not to others, is the equivalent of agreeing with their 
dealers that they cannot sell to other customers for which 
sales no incentive is paid by defendant. Defendants respect- 
fully submit that the answer to this question is clearly "no". 


Here there is an offer, not an agreement; a promotion, 


not a restraint; an incentive, not a restriction. 


III. The Application of the Principles 
to this Case 


A. There is No Conspiracy 
The plaintiff's argument is unsound for the simple 
reason that Section 1 requires a "contract, combination or 
conspiracy” in restraint of trade and FLM has presented no 
evidence of an agreement not to pay incentives on sales to it. 
The fact is that the decision to begin paying incentives on 
sales of crash parts for resale was made at the insistence 


of the Federal Trade Commission and the decision to modify 
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the policy in 1971 so that certain sales would not qualify 
for the incentive was made unilaterally for sound business 
reasons which are discussed later in this memorandum and 
which will be explained in more detail by defendants' wit- 
nesses. Consequently, one of the primary elements of a 


Section 1 violation is missing in this case. 


B. There is No Restraint 
ee OO RESTTaAINt 


Assuming arguendo that FLM could show an agreement 
Pursuant to which defendants changed their wholesale in- 
centive policy, plaintiff's reliance on Schwinn is still 
misplaced. 

In Schwinn, the prohibition against sale to certain 
classes of customers was absolute and unconditional. Schwinn's 
retailers and distributors agreed with Schwinn not to make the 
Prohibited sales and their franchises were subject to can- 
cellation if they did not abide by their agreement. Contrast 
this with the situation in the present case. FLM does not 
and cannot contend that defendants' dealers have agreed with 
defendants not to sell to it. FLM has presented evidence 
that it continues to purchase from defendants' dealers. 

There is nothing in defendants’ Sales and Service Agreement 
with their dealers that restricts the right of the dealers 

to choose the customers with whom they will deal. (See Para- 
graph 3(a) of the defendants' Sales and Service Agreement. 


Defendants' Exhibit A for identification. ) 
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FLM contends, however, that the refusal of defen- 
dants to pay wholesale incentives to their dealers on sles 
to FLM as defendants formerly Fad done under the pre-2971 
policy accomplishes the same end because it is no longer 
economically feasible for FLM to purchase from defendants’ 
dealers and resell in competition with them. This argument 
is fallacious for several reasons. The first, and most im- 
portant, is that the "restraint" required for application 
of the Schwinn doctrine is simply not present. A differen- 
tial in price does not amount to a violation of Sercion l. 
See Checker Motors, Carter-Wallace and Paddington, supra 
at pp. 4-8. In addition, Schwinn neither bars incentive 


programs, nor regulates a sellers choice of customers. 


1. Inducement by incentive in not 


equivalent to restraint by restriction 


In Schwinn, the Court held unlawful the unreasonable 
use of the "stick" (threat of cancellation of the dealer's 
franchise) to enforce a policy of restricting the resale of 
its products. The Court did not suggest that a policy of 
providing a "carrot" (incentives) to the seller's customers 
to induce them to distribute in the fashion deemed desirable 
by the seller is unlawful. A distinction must and has been 
made by subsequent decisions between (a) enforcement of a 


restrictive policy by refusal to deal and similar means and 


(b) encouragement of a customer to follow a desired pattern 


of distribution by providing incentives for him to do so. 
There are several reasons for this Cistinction. 
The Court in Schwinn articulated the test to be 
applied to determiiie whether such policies violate Sec- 
tion 1 in the following: 
"Our inquiry is whether, assuming non- 
predatory motives and business purposes 
and the incentive of profit and volume 
considerations, the effect upon com- 
petition in the marketplace is sub- 
stantially adverse. 388 U.S., 375 
(emphasis added). 
The "carrot" v ‘sus "stick" dichotomy is useful to 
underscore the different competitive effects these two prac- 
tices may have. Schwinn points out that the "stick",compelling 


under penalty particular conduct by the purchaser, may have an 


anticompetitive effect, while Checker Motors, Carter-Wallace 


and Paddington establish that the "carrot", inviting parti- 


cular conduct by the purchaser in the exercise of his free 
and independent judgment, does not. 


2. Schwinn does not regulate a 
seller's choice of customer 


Regardless of whether defendants' price differential 
program is viewed as a restriction or an incentive, plaintiff 
may not compel defendants to deal with it. To read Schwinn 


as sO requiring would be inconsistent with the Court's holding 


3 Wo ies @ ar Te Colgate & Co., 250 U.S. 300 (1919) that a seller 
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may choose, absent a conspiracy, the people to whom it will 
sell. But, reduced to its simplest terms, this is what 
slaintiff demands: “7efendants must either sell to it. 
directly or make available to tieir dealers an incentive 
which will enakle them to sel) «o FLM at the same price it 
could obtain if it purchased directly. 

Since the net effect of plaintiff's demands are 
the same, defendants are faced with a Hobson's choice. 
Neither Colgate nor Schwinn compels defendants to make 
such a selection. Additionally, plaintiffs’ argument over- 
lc 9%ks the express language of Section 2(a) of the Robinson- 
Patman Act which provides that "nothing herein shall prevent 
persons engaged in selling goods, or merchandise, in commerce 
from selecting their own customers in bona fide transactions 
and not in restraint of trade." And, as pointed out in 
defendants’ Trial Memorandum at page 23, the Courts have 


un*formly «+  rsed this principle, it would indeed be 


anomazious f. the plaintiff to read this statutory language 


out of existence by an inappropriate application of the 
Schwinn case. 

Plaintiff's contention that the Schwinn case for- 
bids defenda.its from refusing to pay a wholesale incentive 
on sales by their dealers to plaintiff, if carried to its 


legical conclysion, would also forbid defendants from 


\ 
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returning to the one price system they had for crash parts 
before the institution of wholesale incentives on such 
parts in 1968. The economic result would be the same 
Since the plaintiff would no longer have available to it 
the profit margin which it claims is necessary to permit 
it to continue to wholesale crash parts. However, it is 
difficult to understand hc» such a one price system could 
violate Schwinn, since there is nothing clearer under the 
Robinson-Patman Act than the principle that where the same 
is charged to all customers, there can be no viola- 
tion. See Sano Petroleum Corp. v. American Oil Co., 
LG? F.Stop. 345 {(2.0.N.y.: 1960). 
C. The Wholesale Incentive Is a Valid 

and Accepted Type of Functional 

Discount 

Assuming, then, that some form of discounts may be 
allowed, how may the defendants, or any other seller, offer 
them? The plaintiff would argue that the discounts must 
apply to all sales since the Schwinn decision forbids that 
they be granted on the basis of the type of customer to 
whom the goods are resold. Such a distinction between 
customers, however, is the whole basis of functional dis- 
counting. A functional discount is granted on the basis 
that when a customer of the seller resells to certain 


classes of his customers, a different function is performed 


* It should be noted that plaintiff not only survived, 
but almost trebled its sales in 1965-1968 on a gross 
profit margin of 17% to 18% under defendants' former 
one-price system. 
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than when he resells to other classes of customers. As an 

example, a distributor of spark plugs receives a different 

discount when he resells to a wholesaler than when he sells 
to a retailer. For a thorough discussion of the rationale 

under the Robinson-Patman Act of functional discounting see 
Doubleday & Co., 52 F.T.C. 169 (1955). 

Obviously, when a purchaser receives a functional 
discount on sales to certain customers, he may resell to 
that class of customers at a lower price if he wishes. To 
this extent, his seller has made it economically more attrac- 
tive for him to sell to certain classes of customers and, 
correspondingly, may have made it economically more diffi- 
cult for the other classes of customers to compete with the 
"favored" class if the purchaser chooses to pass along the 
advantage to the "favored" customers. Plaintiff's con- 
tentions ignore that the principle of functional dis- 
counting is well established under the Robinson-Patman Act. 
Moreover, the Checker Motors, Carter-Wallace and Paddirgton 
cases (supra) clearly demonstrate that the practice is not 


violative of Section l. 
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D. Plaintiff's Role Does Not 
Warrant an Incentive. 


Plaintiff argues that it performs the function that 
defendants desire to promote by offering the wholesale in- 
centive and, therefore, sales to it should be eligible for 
the incentive. That is, plaintiff contends that it sells 
to independent body shops just as defendants' dealers do in 
order to earn the wholesale incentive. This argument ignores 
the fact that plaintiff has no business relationship with 
defendants, and defendants, therefore, have no obligation 
to plaintiff to reward it for performing the function. 

There is the further fundamental flaw in plain- 
tiff's argument that it ignores the orig‘nal purpose of 
the incentive, which was to provide a means for defendants' 
dealers to sell to independent body shops at prices compar- 
able to those paid by the dealers when they buy the same 
parts for use in their own body shop operations. By inter- 
ceding between the dealers and the body shops, FLM intro- 
duces an unnecessary step in the chain of distribution and 
an additional entity desiring a margin of profit which 
translates to an additional cost to the body shops. In 
other words, FLM performs no function that the dealers 
are not capable of performing, but only adds additional 
cost to the distribution system when viewed from the point 


of view of the independent body shop. 
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Plaintiff's contract with Central Lincoln Mercury 
in April 1969 (Defendants' Exhibit 0) within which it 
launched its business as a wholesaler in crash parts, 
confirms the inherently artificial quality of the role 
in crash parts distribution which FLM seeks to play. 

The contract was in its essence one to buy parts from 
Central, but to use the name, credit and franchise of 
Central as a cover for its business which was basically 
duplicative of the wholesaler function carried on by 
franchised dealers. 

For the first three and a half years of its 
business life FLM was unable to fulfill the scheme of 
its contract with Central to gain the use of a second 
customer parts code number issued in the name of Central. 
During that period its economic position in the crash 
parts market and its margin of profit was basically the 
Same as it is today. It represented an added cost of 


distribution between the wholesale and retail level. 


FLM's temporary success between 1968 and 1971 in 


acquiring, in violation of Ford policy (albeit through the 
error of local Ford personnel), the masquerade of Central's 
secondary parts code permitted FLM in the single crash 


parts phase of a franchised dealer's cverall business to 
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step into the shoes of a franchise dealer -- without, of 
course, its concomitant :2sponsibilities. 
FLM's acquiring the masquerade of Central's second 


code number coincided with the introduction, at the behest 


of the FTC, of an incentive to make the wholesaling of 


crash parts more attractive to dealers. Together, the 
second code number and the wholesale incentive appear to 
have given FLM a period of exceptionally high profitability 
which was in no way warranted by the economic role it in 
fact played. 

In addition to performing no function that the 
dealer cannot, FLM's interposition in the chain of distri- 
bution below defendants’ dealers deprives the defendants 
of the opportunity to audit the recu.ds which support the 
claims made for incentives. While a dealer is required 
by Paragraph 12 of his Sales and Service Agreement to 
maintain records to substantiate his claims and to make 
them available to defendants for audit, FLM is under no 
such obligation. Moreover, by using an intermediary such 
as FLM, defendants' dealers could reduce their acquisition 
cost for crash parts used in their own body shops below 
that available to independent body shops in a manner 
difficult for incentive analysts who police the claims 


for allowance to detect. 
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For example, assume that the suggested list price 
of a crash part is $10.00, the dealer net price is $6.00 
and the wholesale incentive is $1.50. If a dealer used 
that part in its body shop, its acquisition cost would be 
$6.00. Similarly, if the dealer sold it to an independent 
body shop at the dealer net price (defendants' recommended 
"General Trade Price"), the independent body shop would 
also have an acquisition cost of $6.00 and the dealer would 
retain the $1.50 wholesale incentive as its gross margin. 
However, if a dealer sold to FLM at approximately $4.50 
(dealer net less the wholesale incentive -- the practice 
followed prior to 1972 according to the evidence), FLM 
could sell to another dealer at less than $6.00. In this 
Situation if dealers were to sell reciprocally to each other 
through intermediaries, defendants could only audit their 
dealers' records and those records would simply reflect a 
sale to FLM qualifying for wholesale incentive. The records 
would conceal the net effect of the transactions, which 
would be the sale from one dealer to another. 


While the payment of incentives on sales to whole- 


salers presents the various problems set forth above, a 


different arrangement is permissible under defendants' esta- 


oe 


blished policy which presents no such difficulties. If FLM 


were to act as the dealer's agent in selling crash parts to 
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eligible customers, the dealer could claim the wholesale 
incentive and pay a commission to FLM for its services. 
In such a case defendants could audit the records of the 
dealer to insure that incentive is paid only on eligible 
sales and the plaintiff would be fully compensated for 
its efforts. 
CONCLUSION 

For the reasons stated above, there is no basis 
in defendants' policies for finding a violaticn of Sec- 
tion 1 of the Sherman Act. 
Dated: September 30, 1974 


New York, New York 


Respectfully submitted, 


SULLIVAN & CROMWELL, 
Attorneys for Defendants, 
48 Wall Street, 
New York, New York 10005 
(212) 952-8100 


Robert MacCrate, 
David Clayton Carrad 


William A. Zolbert, 


Office of the General Counsel, 
Ford Motor Company. 


Plaintiff's Supplemental Tria! Brief, 
September 30, 1974 
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UNITED STATES DISTRICT COURT 
SCUTHERN DISTRICT CF NEW YCRK 


FLM COLLISION PARTS, INC., 
Plaintiff, 


“against- . 73 Civ. 713 (TPG) 


FORD MCTOR COMPANY and 
FORD MARKETING CORPORATION , 


Defendants, 


PLAINTIFF'S SUPPLEMENTAL TRIAL MEEMCRAN DUM 


Point I 


The defendants’ acts in restricting the persons to 
whom its franchised dealers may sell ford crash Parts after the 
dealer has acquired title to the parts violates Section |} of the 


Sherman Act as was made clear | - the Court in Matted “tates 


Ve fenaid, Schwinn and Co. (Seiian"), twa tt, 2 365 (967), 


The defendants in their supplemental trial memorandum 
attempt tec distinguish Schwinn based on four Lower Court cases. 
Each of which is a special situation and totally different from 
the facts in our case. We shall discuss each of the cases re~ 
lied uson by the defendants in support of their position that the 
defendants’ wholesale incentive plan does not violate Schwinn. 

The defendants relied upon Checker Motors Corporation 
v. Chrysler Corcoration, 405 F.2d 319 (2d Cir. 1969). In Checker 


Motors, Chrysler had initiated a plan whereby anyone who pur- 


chased ‘a Chrysler taxi-cab from an authorized Chrysler dealer 


could receive a cash rebate directly from Chrysler. The purchaser 
of the taxi-cab would apply for the rebate directly to Chrysler and 
would receive his check from Chrysler. There was no restriction 
as to whom its franchised dealers could sell taxi-cabs to, and 
anyone who bought a taxi-cab was eligible for the rebate. Checker 
Motors has nothing at all to do with the restraint on customers 
prohibited by Schwinn, and the Court in Checker Motors makes no 
mention of Schvrinn. Nor, does the language cited on page 5 of 
the defendants’ suppiemental trial memorandum sanction the defon- 
darts’ wholesale incentive plan which is, in our case, totally dif- 


ferent from the plan Chrysler had used. 


The defendants also rely upon Tripoli Company v. 
Wella Corporation, 425 f.2d 932 (3d Cir.), cert. denied, 
400 U.S. 831 (1970), for the proposition that their wholesale 
incentive plan has not violated the doctrine set out in Schwinn. 
Tripoli was a situation where a distributor of certain beauty 
seeducts and barber supplies restricted its wholesalers from 
reselling products intended for professional use to non-profess- 
‘-fonal retail customers, The manufacturer justified its restriction 


on the ground that professional products had a different chemical 


composition and did not contain the warnings which were used 


on the products which were sold directly to consumers, and that 
if its wholesalers sold such professional products to the general 
public, members of the public could be injured and the manu- 
facturer could be potentially lable for selling dangerous products. 
Under those special circumstances, the Court found that there 
had not been a per se violation of Section 1 of the Sherman Act. 
In essence, what the Court said in Tripolf was simpl- 
that even a per se rule had to he read with reasonableness an! 
that it could not be deemed a violation of the antitrust laws as, 


for example, a gun manufacturer authorizing its dealers to sell 


Pistols only to those persons who had a Hcense for them and 
not to children or the general public. Tripoli is thus a case 
limited to its own facts and is inapplicable to our situation 
where what is being sold are crash parts for automobiles, and 
the plaintiff is nabaty kncwladosaite in the business. 

The defendants rely upon Paddington Corporation v. 
Major Brands, Inc., 359 F.Supp. 1244 (W.D. Ckla. 1973), as 
authority for the proposition that their wholesale incentive pro- 


gram was not violative of Schwinn.. In Paddington, a liquor 


distiller moved to enjoin a liquor wholesaler from engaging in 


unfair deceptive practices and trademark infringement, As a 


defense, the defendant raised the Sherman Act and the Schwinn 
doctrine. 

The facts in Paddington are that through an intermediary 
who misrepresented the facts to the liquor distiller, the whole- 
saler managed to obtain duty-free merchandise which must be 
sold abroad from the distiller. The wholesaler then paid the nec- 
essary duties and altered the labels on the liquor bottles in 
various ways in order to mislead the public as to its origin. The 


Court founi that the wholesale: was guilty of violating the Oklahoma 


Deceptive Trade Practices Act and the Lanham Act and, under 
those circumstances, refused to permit the defendant to use 
Schwinn as a defense to its outrightly deceitful activities. 

The Court then distinguished the Paddington situation from 
Schwinn by pointing cut that in Paddington the Mquor whole- 
saler had ebtainadsavactal preferential price upon an expressed 
condition that it would resell the liquor only outside the United 
States and determined that such a special situation could be 
distinguished from Schwinn where there was a general restriction 
on goods sold by the manufacturer. Paddington has apparently 


never been appealed or ruled on except by the District Court 


of Oklahoma, and although the legal reasoning behind Paddingten 


is dubious, it is apparent that the Court in Paddington is attempting 


to prevent a wrongdoer from using Schwinn as a shicld to hide 
his misdeeds, 

Similarly, rter-Wallace, In v. United States, 449 
F.2d 1374 (Ct, of Claims 1971). is relied upon hy the defendants 
as authority for the proposition thet its activities have not violated 
Schwinn. Carter-Wallace Hkewise was a special situation in which 


the United States had oltained a consent judgment dirctting Carter- 


Wallace to sell certain drugs to all purchasers at a maximum 
selling price as part of an uetieruet suit settlement. Carter- 
Wallace then sold certain drugs to certain pharmaceutical 
houses at a considerably lower price if they would use those 
drugs for certain purposes only. 

In a subsequent action by Carter-Wallace against 
the United States for patent infringement, the Government, in 
part, defended its actions based upon the plaintiff's alleged 
violation of the antitrust laws. The Court there distinguished 
none the grounds that under the antitrust consent judgment, 
all purchasers had a right to purchase patented drugs at a cer- 
tain maximum price, and that if certain companies wanied to 
enter into a special arrangement whereby they would pay a lower 


price for the drugs if they used them for a certain purpose and it 


would benefit the manufacturer of the drugs in various ways 


(see 449 F.2d at 1382), then it could not be said there had been 


a per se violation of Schvrinn. Again, we are dealing with a 
special situation where, in effect, the companies who had obtained 
the drugs at a special lower price with a restricted use on them 
could he sald to somchow |e involved in a joint venture agree- 


ment with the manufacturer of the drugs in question, and the Court 


here as well as in Paddincton was attempting to prevent a 
party who had infringed certain patent rights from finding cover 
behind the antitrust laws. 

In any case, the validity of Carter-Wallace must be 
questioned in light of the Court's decision in United States v. 
Glaxo Corporation, Limited, 93 S.Ct, 861 (1973). In that case, 
the Court upheld the Lower Court's decision finding a per se 
violation of Section 1 of the Sherman Act when a manufacturer 
attempted to control the resale of his drugs once he had parted 
with title to them, 


In the District Court decision which was affirmed com- 


pletely as to this point by the Supreme Court, the District Court 


had stated in no uncertain terms with regard to the defendant's 
defense that it was limiiing the persons to whom its drugs might 
be resold in order to form standards of safety for its final pro- 
duct. The Court said, “However laudable the motive and un- 
predictable the rule, this is, under Schwinn, a per se violation 
of Section 1 of the Sherman Act." (302 F.Supp. at 9) The Court 
went on to say: 
“2. The Supreme Court found that the 
mere existence of such restraints was henceforth 


to te enough to show a violation of the Sherman 
Act. It considered the doctrine of ancillary res- 


traints specifically only where no sale was invoived, 
It would be presumptuous to Say the least for this 
Court to read the rule of reason back into a sale 
Situation; that possibility has been foreclosed,” 

(302 F.2d at jo) 


In light of the Supreme Court's complete affirmance 


of the District Court's decision with regard to the Schwinn point, 


the validity of Carter-\Wallace which was decided prior to the 
Supreme Court's opinion in Glaxo is dubious. 

From the foregoing analysis, it 1s obvious that all of 
the cases cited by the defendants as alleged authority for the 
Proposition that the defendants have not violated the Schwinn 

case are distinguishable, and do not condone 
the defendants actions in this case. The defendants, in this 
case, have clearly viclated the doctrine set out in Schwinn which 
constitutes a per se violation of Section 1 of the Sherman Act. 

On page 4 of their supplemental trial memorandum in 
a footnote, the defendants state that the plaintiff has failed to 
State a single post-Schwinn case which has invalidated a program 
Similar to that of the defendants. The reason for that may ba 
the obvious one, that no other manufacturers after Schwinn had 
the ote ee promulgate a distribution setup which is 


In direct violation of Schwinn, 


On page 8 of their supplemental trial mcinorandum, 
the defendants again make a reference to the fact that they 
began paying Incentives to franchised Ford dealers on sales 
of crash parts at the insistence of the Federal Trade Com- 
mission, This is apparently done in an attempt to convey the 
impression that the Federal Trade Commission has in some way 


&pproved the present distribution system of the defendants, 


The Federa! Trace Commission has in NO way approved the pre- 


Sent crash part distribution system of the defendants. In fact, 
' . 


in @ very similar situation, the Commission issued an advisory 
Opinion in response to & manufacturers request and stated in 
no uncertain terms: 
“(2) Moreover, as to the other functional 
Criteria for Full Service Dealers or Wholesalers set 
forth in applicant's Proposed wholesaler agreement, 
the Commission wil] not approve any standards 
whereby a wholesaler's cligibility for added dis- 
counts is contingent upon the {mposition of spec- 
ified restrictions upon his customers by him." 
(See 16 CIR 15.333) 

The remainder of the defendants’ arguments in ite 
supplemental trial memorandum border on the frivolous, On Page 
1S of its memoranium, the defendants take the position that by 
interceding between the dealers an! the body shops the plaintiff 


hos introiueed vn Wnnecossart sten in the chuin af lintribution 


Uregy eee ; WEES says : eee eae | Uh 


argument is absurd. No body shop Is compelled to buy from 
the plaintiff, and obviously no bedy shop would buy from the 
plaintiff unless it were economically beneficial for it to do 
so. 

On page 16 of their supplemental trial memorandum, 
the defendants seem to insinuate that the plaintiff was in~ 
volved in some sort of fraudulent scheme with Central as 4 
cover. Exhibit /O , the Srpr.2e/cé letter from Central to 
Ford made it clear to Ford precisely what the relationship be- 
tween Central and FLM was, and that there was no fraud or 


misrepresentation at all on the part of the plaintiff. 


On page 17 of their supplemental trial memorandum, 


the defendants take the position that if the plaintiff {is permitted 
to continue in business and the defendants’ franchised dealers 
are permitted to receive a wholesale incentive for sales to the 
plaintiff, it is possible that the plaintiff could act as a conduit 
for sales by the franchised dealers so that they would be able 
to obtain the wholesale incentive for parts used in their own 
repair operations, In Otter Tall Power Co. Vv. United States, 410 
U.S. 366 0973), the Court elted with approval the staicment 


made by the Schvinn Court that: 


"The promotion of self-interest alone docs 
noi invoke the rule of reason to immunize otherwise 
iliegal conduct." 

If the defendants wish to prevent certain wholesalers 
from acting as conduits among franchised Ford dealers, they 
must find a legal method for doing so. In addition, the defen- 
dants have an absolute right pursuant to their franchised agrce- 
ment to audit all of their franchised dealers so that by auditing 
their dealers, the defendants can readily discover whether or 
not the dealers are purchasing pos parts from an intermediary 
and receiving the wholesale incentive on crash parts used in 
their own repair operations. 

Finally, the defendants have admitted that FLM's sales 


were all made to body shops,and that it was not serving 3s ace 


conduit for cross sales among Ford dealers. 


Point If 


The plaintiff is entitled to recover for the profits lost 


by virtus of the defendants’ violation of the antitrust laws, and 
{t need not prove those lost profits by precise computation. 
In Bignlow v. RHO Dus Rietures, 66 S.Ct. 574 (194 ts 


the plaintiff had been injured by the defenduint's violation of the 


antitrust laws and sought to recover his damages. The defen- 


dant claimed that the damages being claimed by the plaintiff 
were too speculative and uncertain to be permitted. The 
Court reject the defendant's contentions and stated that: 


“In such a case, even where the defen- 
dant by his own wrong has prevented a more precise 
computation, the jury may not render a verdict based 
on speculation or guesswork. But the jury may make 
a just and reasonable estimate of the damage bascd 
on relevant data, and render its verdict accordingly. 
In such circumstances “juries are allowed to act on 
probable and inferential as well as (upon) direct and 
positive proof." Story Parchment Co. v. Paterson 
Parchment Paper Co., supra, 282 U.S. 561-564, 51 
S.Ct. 250, 251, 75 L.Ed. 544: Eastman Kodak Co. 

v. Southern Photo Material Co., supra, 273 U.S. 
377-379, 47 S.Ct. 404, 405, 71 L.Ed. 684. Any 
otharrule id enable the wrongdoer to profit by 

his wrongdoing at the expense of his victim. It 
would he an inducement to make wrongdoing so effec- 
tive and complete in cvery case as to preclude any 
recovery, by rendering the measure of damages uncer- 
tain. 


“Failure to apply it would mean that the 
more grievous the wrong donc, the less likelihood there 
would be of a recovery. 


“Tne most clementary conceptions of justice 
and public policy require that the wrongdoer shall bear 
the risk of the uncertainty which his own wrong has 
create’!, See Package: Closure Corp. v. Seulright Co., 
ama * 1411.20 972, 979. That: principle is an ancient 
ane, Amory v. Delamirie, 1 Strange 505, and is not re- 
Sstricte:! to proof of damage in antitrust suits, although 
their chiracter is such as frequently to call for its ap- 
lication,” 


The rule that in antitrust actions the plaintiff must 
not prove his Hamages with exactitude since it is often dif- 
ficult to prove the precise measure of profits which have been 
lost by the plaintiff due to the defendant's unlawful actions 
has been the rule in the Second Circuit even prior to Bigelow. 
In William H, Rankin Co. v. Associated Bill Posters, 42 F.2d 
152 (2d Cir. 1930), cert. denied, 282 U.S. 864 (1931), the 
Court allowed the plaintiff to show by the testimony of its 
treasurer what he considered would have been the normal in- 


crease of business if not for the defendant's unlawful inter- 


ference and permitted him to estimate from that the probable 


yearly earnings for the years between 1913 and 1918 based upon 


the profits of his firm in 1911, The Court stated in language 


directly applicable to our case: 


“This evidence, while purely an estimate 
and introduced as such, was proof of a kind as def- 
{nite and certain as the subject-matter admitted. It 
had to do with what was never actually carned be~- 
cause of defendants’ wrongdoing, The witness tes~ 
tified from his knovsledge of the business history, 
made his calculations upon what appears to he a 
reasonable basis, and the defendants had ample 
opportunity by cross-examination or the offer of their 
own evidence on the subject to discredit him and 
show any fallacy in his rcasoning or testimony.” 


This has remiined the rule in the Second Circuit throughout 
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Inc., 176 T.2d 594 (2d Cir, 1949). This was reaffirmed by the 
Second Circuit in h eseut Inc. v. Peugeot, Inc,, 434 F.2d 
556 (1970). See also Terrell v. Houschold Goods Carriers’ 
Bureau, 494 F.2d 16 (Sth Cir. 1974). 

Based upon the evidence submitted and the testimony 
of David Wasser, the plaintiff has provided the reasonable 
basis upon which its lost profits due to the defendants’ violation 


of the antitrust laws cen be calculated. 


Conclusion 
The defendants have commited a per se violation of 
Section ] of the Sherman Act, and the plaintiff is entitled to re- 
cover all of its damages including its lost profits which it has 


suffered due to the defendants’ actions, 


Dated: New York, New York 


September 30,' 1973 ‘ 


/ 
/ Respectfully submitted, 


JULIEN & SCHILESINGER, PLC. 
Attorneys for the Plaintiff 


Plaintiff’s Additional Trial Memorandum, 
September 30, 1974 
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AL TRIAL MEMORANDUM 


STATEMENT 


This memorandum is purposed to shaw that in addition 


the Schwinn liability, a parallel finding of price 


from a consideration 
General Motors, 334 U.S. 127 and 


.09., 294 U.S. 29. 
The Parailal Situations and Rulings in the General Motors Case 
General Motors, without threatening or causing the dis- 
continuance of any dealer franchiser's approval, cakled:upon 


cealers =3 stop selling independent houses which were sell- 
P ‘ 


at reduced retail prices. The Supreme Court 


sdants anc their co- 
(Sut) ie has long been 
explicic agreement is 
azy part of a Sherman »- 
Act conspiracy -- certainly not 
where, as here, joint and collabora- 
tive action was pervasive in the 
initiation, execution, and fulfil- 
ment of the plan." 
(pp. 142-143) 


az been no ‘agreemenc' 
an 
‘ 


In that case. General Motors had claimed chat it and 


its dealers had a lawful interest in “protecting the 


franchise systen of distributing automobiles" (p. 142). 


In our case, it is stipulated that after defendants took 


their action of cutting off the: plaintifs. who thereafter never 
receivec a wholesale incentive allowance. The very method 

of filling out a fora Showing the purchaser, in order to 
secure the wholesale allowance, is obvious enforcement 
vertically of Ford's Geclaring FLM ‘ineligible for such-an 


allowance, 


These forms and the right to audit the franchisers' 


books of account. which is proviced for in their franchise 
egreesen:, provides surveillance for Ford to enforce its 
mandate that no non- eligisle wholesaler may receive this 


huge wholesale incencive benefir, 


the General Motors case; 


was an eligible wholesaler before June 1971. Ford's 


revision o: 1 so as to eliminate a benefited whole- 
saler places tne i an enormous competitive disad- 
vantage and it had to compete thereafter at a below cost 
basis with everyone of Ford's own wholesalers. who received a 
25% discount on a massive flow of ¢ This action 
by Ford which, by means of its auditing and allowing incen- 
I 
tive and wholesale discounts on ms presented to it, 
efiecciveiy eiiminac the plainctizfé from che wholesale mar- 
ket. The Court in the General Motors case said: 
“Elimination, by joint la>orative 
action, of discounters om access 
to the marke" is a per violation 
the Act." (ou 145) 
could still get goods but only 
terms does not lessen the Sherman 
The General Motors’ decision quotes from 
Broadway-sale Stores. Inc. 359 U.S. 207 
tr 


t was a violation to allow sales “only 


atory prices and highly uniavoraole terms." 


92 the prontoiced trade practices hure 
traces, and in sur case 1 aopears tCaat rl is 
(322 Sxatoic 


"ghe Court concluded =na 
Srouo0 Doveett of even a 
violated the statute witt 

to the reasonableness of conduct 
in the circumstances. Grouo boycote 
of a trader, said the Court. are among 
those ‘classes of restraints which 
from their ''nature or character" were 
tinduly restrictive . .°.. © 359 US, 
at 211, 3 Led 26 at 744. This was 
mot new doctrine, for it had Long 
been recognized that ‘there are cer- 
tain agreements or practices which 
because of their pernicious effect on 
competition aad lack of any redeeming 
virtue are conclusively presumed to 
be unreasonable and therefore illegal 
without elaborate inquiry as to the 
precise harm they have caused or the 
business excuse for their use', and 
that group boycotts are of thi Fa 
character." 

(384 US 127, 145-145) 


"The princiole of these cases is that 

where tusinessmen concert their actions 

in order to deorive others of access to 

merchandise which the latter wish to 

séll ts tne public, wen not incuire 

into the economic motivation underlying 

their conduct. See Barb Refusals to 

Deal Unces the Federal A 

103 U Pa L Rev 847, 872-8 

Exciusion of traders 

means of combination 

so facensistant with 

princisles eanocied in the Sherman Act 

that it is not to be saved by reference 

to the neec for preserving the collabora- 
rocle maczine or theirs svstan for 


27% auCoros) les, any sore than 
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Thus, the substantial discrimination in price allow- 
ances wnich results in the elinination of the wholesaler 
from ecual access to the sarket ia a per se violation, 
“and the per se rule applies even when the effect upon 


prices is indirect". (384 U.S. 127 at 147) 


Parallel Lon nd Rulings in the Parke-Davis case 


Even if Ford's original action was unilaterally valid 


by the enforcement through the wholesale inventory discount 


m and forms to be Suomitted, the effect is the equiva- 


snat 65 4 conspiracy for, vertically, the dealers 


ere compelled to achere to Ford's ukase, In U.S, Vo-Darke,Davis 


362 US 29, the action was unilaterally taken by the 


manufacturer but enforced through its method of distribution, 
The Scarene Court hele that: 


"the nonexistence of contracts covei= 
ing the practices was irrelevant 
Since '(r)he specific facts found 
show suporession of the freedon of 
Competition by methods in which che 
company secures the cooseration of 

: sSutors and customers, 

Guite as effectual as 


agreemen€s ex oress or inolied intended 
to acconmolisn che same puroose’ Id at 
Pi 65s) 

(362) US 41) 


Parke Davis quoted there the previous case of Federa} 
ee See ee 


Trace Conn'n v. Beech-nut 257 US 441 saying: 


is: 
"Beech-Nut's methods were as effective 
as agreements in producing the result 
that ‘all who would deal in the company's 
products are constrained to sell ac the 
Suggested prices’, 257 US at 455, the 
Court held that the securing of the cus- 
tomers' adherence by such methods consti- 
tuted the creation of an unlawful combi- 
nation to suppress price competition 
among the retailers," 
(362 US 42) 

In our case if a franchised dealer should attempt to 
sell at wholesale allowances to the plaintiff, it would be 
disallowed the wholesale incentive by defendants. Addi- 
tionally, the exhibits show Rose, defendant's New York 
District Sales Manager, to have actively visited Atlas and 
Parkview Ford dealers, to notify them of FLM's wholesale 
incentive cutoff (pp. 3 and & 11/1/72 letter from Rose to 
Parkview Exhidit 32), Another Letter from Rose to Hackewitz, 

er of Teterboro Parts, asks to be notified who 
FLM is trying to get parts through (Pl. 15 for Ident.). And 
there is a realy from Hackewirz advising Rose who FLM is 
cGealing with (Exhibit Pl, 146 for Ident. ). " 


Even unilateral action by a purchaser does not eliminate 


a Sherman Act -vislation where he emplovs means; to 


Act £arcids combinatisns 
to suppress competition. 
-@ same econon- 
7 


ished by a 


"When the manufacturer’ 


here, go deyond mere an 
his policy and the sic 
deal, ‘anc he enploys 
which effect acherens 
prices, tris countervailing consice-- 
not present and therefore ne 


s 
nounce 


together comination in 
the Sierman Act.” 


Respectfully submirted 
Pp ’ 


JULIEN & SCHLESINGER, F.C 
Attorneys for Plaintif€ 


§6 POST-TRIAL DEVELOPMENTS 


Letter from David L. Wasser, Esq., to Alfred S. Julien, 
Esq. (with attachments), October 24, 1974 
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October 24, 1974 


Alfred S. Julien, Esq. 
Julien & Schlesinger, P. C. 
‘2 Lafayette Street 

New York, New York 10007 


Re: FLM Collision Parts, Inc. v. Ford Motor. 
Company and Ford Marketing Corporation 


73 Civ. (703) CRG) 


Dear Mr. Julien: 


The following is submitted in response to the inquiry 
of October 16, 1974 of Robert MacCrate, Esq., of Sullivan & 
Cromwell, for an explanation of the audit procedures used in 
compiling my statement of wholesale incentive credits lost by 
plaintiff from November 1, 1972 - October 8, 1974: 


1. The three methods were used and the test folders were 
selected under my supervision as a C.P.A. to test each method 
for validity in relationship to the other two methods. and with- 
out regard to the results arising from the use of these methods; 


2. Under method number one, it was found that the wholesale in- 
centive credits allowed for the thirteen months before the "cut- 
off", 10/1/71 - 10/31/72, was 17.2 per cent of the $548,123.87 
purchases of Ford parts for the same period; using this per- 
centage as a level condition prior to the "cut-off", the 17.2 
per cent was averaged with the 12.4 per cent rate of credits 
over purchases of the $90,855.41 amounts of Ford parts purchases 
selected from invoices at random for August, 1974; a straight- 
line mean average of the “beginning and end" resulted, namely, 
14.8 per cent, which, when multiplied by total Ford parts pur- 
chases of $1,122,659 for the period 11/1/72-9/20/74, resulted 
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4n an incentive credit amount of $166,154; to this was added 
‘an estimated incentive credit amount of $4,517, to update the 
total credits to October 8, 1974; this latter figure was based 
upon the calculation of 14.8 per cent times estimated purchase 
invoices of $27,820 for the period, 9/20/74 - 10/8/74, plus 
$400.00 estimated credits on shipped but unbilled purchases. 


The notation for August, 1974 regarding "Pintos, etc. 
excluded,"’ was not with reference to any audit procedure used 
by me, but referred to my understanding that August, 1974 was 
in the period when Ford Motor Company had selectively omitted 
certain crash parts from wholesale incentive credit eligibility, 
such as Pintos. 


3. Under method number two, at random folders of invoices were 
examined for a compilation of the known incentive credits allow- 
able as per Ford price books for the periods of the shipments, 
and a compilation was also made of the total Ford parts purchases 
of the invoices.of each folder. 

zi Invoices were examined representing $294,730.76 of 
Ford parts purchases for the period November 1, 197Z - September 
20, 1974, or 26.3 per cent of the $1,122,658.81 total Fore 
parts purchases for that period. 


(1) Methods number one and three resulted in similar 
percentages; 


(2) In compiling eligibie credits under method two, 
no weight was given by the compilers to items which might have 
been eligible but were not obviously eligible; thus many eligible 
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items might have been missed (it would have been too time-consum- 
‘ing and costly to check all items on the invoices against the 
eligibility credit lists in the price manuals). 


The $41,435.54 incentive credits allowable under method 
number two were then divided by 26.3 per cent to arrive at a 
total figure of $157,542 credits allowable for 100 per cent of 
the purchases, 11/1/72 - 9/20/74; an amount of $3,939 was then 
calculated as an estimate of the credits from 9/20/74 - 10/8/74 
by multiplying the $157,542 times a factor of the estimated 
additional purchases for the additional period divided by the 
total purchases for the larger period. 


4. Under method number 3, the incentive credit rate of 16.3 

per cent of October, 1972, the month before the "cut-off", was 
averaged with the August, 1974 rate of 12.4 per cent, to arrive 
at a mean average of 14.4 per cent; the 14.4 per cent multiplied 
by the Ford parts purchases of $1,122,659 for the period, Lif/i/i2 
- 9/20/74, resulted in a credits allowable total of $161,663 and 
an estimate of $4,003 was used for the credits, 9/20/74 - 10/8/74. 


No addition was made under methods numbered two or 
three for parts shipped by 10/8/74 but not billed. 


a; 25 should be noted that the above calculations do not give 
effect to allowable credits on parts purchased after October 8, 
1974. 


Dated, New York, NY Very truly yours, 


October 24, 1974 A : vA J 


DAVID L. WASSER 
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THE COURT: In trying to work up a decision in thi 
case my law clerk and I reached really what we regarded as 
somewhat of a standstill because of the following circumscances. 


I have had a number of briefs from the parties prepared befor 


the trial and during trial. As we got more into the legal 


topics following the trial, we became aware of a great body 


of authority and problems, really, which were not indicated 
in the briefs. 
: We have tried to go forward on our own, but I thin 
the point was reached, at least I am convinced of it, that 
it would not be fair to me or to the parties here to attempt 
to write a decision without giving the parties an opportunity 
to submit further briefs. 
The issues which I believe exist here and the 
. applicable authorities go so fareweyond what are in the 
briefs that I really don't want to go off on my own without 
giving the parties an opportunity to cover the points. I say 
that, and I want to emphasize I am not saying that critacally} 
of any of the attorneys, and I won't try to go into the 
history of what briefs I requested and what kind of requests 
along that line I rade -- I wouldn't want to get into that <- 
but the fact is as we stand right now I think that there 


should be further briefing. I think it is the job of the 


attorneys. 
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I did ask at the end of the trial, Mr. MacCrate 
told me that he had some further points he was preparing 
briefs on, namely the indirect purchaser problem and damages 
and relief, and I asked the attorneys if they would submit to 
me letters descriving any further briefs they wanted to sub- 
mit and any further testimony. There was a problem about the 
completeness of the evidence on ae 

If my memory is correct and if our file is correct 
and complete on the matter, we did receive some correspondencg 
about additional exhibits on damages, but I don't think we 
received any proposals on further briefs. So let me just 
outline the problems I think still exist. 

I recognize that the trial concluded on October 9, 
I recognize it is now January 16, but the case was accelerated 
for trial, and I think in the long run, in view of the 
almost inevitable appellate procedure that somebody is going 
to want to go through, I think in the long run we will do 
‘better to do the best job we possibly can now, even though 
it puts off the decision perhaps longer than anybody would 
have liked. 

Let me start with the plaintiff's side. I can go 
down «lmost every point and say to you that the briefing needs 
to be far more sophisticated and complete than anything even 


approached by what I have so far. This is a sophisticated 
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antitrust problem. It is unusually sophisticated. It is not 
treated as such by the plaintiff in any way. 

I started with the Robinson-Patman Act because at 
least on first blush maybe that's the most obviously applicable 
statute, if there is some statute which confers a right to 


relief, because there was indeed a difference in prices. 


Okay, let's start with Section 2{a) of the Robinson-Patman 


Act. 

The first question is a question of standing. 
That's a very difficult question. One thing that has struck 
me, and I want both the plaintiff and the defendant to cover 
this, is the question of whether, even apart from any indirect 
epeenadas doctrine, whether FLM has standing to sue. There is 
a fair amount of language in cases that Ford has cited to the 
effect that only a purchaser from the defendant can sue under 
Section 2(a), but we have looked at those cases, Klein against 
Lionel, and so forth, and I question whether that is really 
the law, that proposition that only a purchaser may sue under 
Section 2(a). 

For instance, I think it is Judge Rodney's origina 
opinion in the District Court in Klein against Lionel. He 
carefully differentiated -- I am not as fresh on that as I 
snould be. Let me approach it this way. In that group of 


cases, Klein against Lionel and others, the particular 
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plaintiff who was usually on, say, the second level of 
distribution, like a retail level, he was claiming that he 
should have the same price as somebody on the first level, 
like a wholesaler or a jobber, and he was claiming that he had 
the right to sue to get that kind of parity. 


The problem wasn't so much in reality that he was 


A 
not a purchaser, but there wasn't any discrimination in the 


people that the defendant really dealt with. I am not puttin 
this well. I just recommend that you start in your research 
with Judge Rodney's decision where he very carefully differ- 
entiates the different questions of standing. Unfortunately, 
my mind is hazy on it, but when it came to the Court of 
Appeals, the Court of Appeals didn't analyze the matter as 
carefully as Judge Rodney did and they sort of began the trend 
to this very general language that somebody has to be a 
purchaser in order to nave a cause of action. That's been 
carried along in cases where it is really dictum, where the 
problem is like that in Klein against Lionel. 

The question in our case is the question which 
Judge Rodney really reserved, and that is let us suppose that 
there is discrimination at the primary level between two 
actual purchasers: can someone who is injured by that have 
standing to sue? That is our FLM case. 


PLM really is complaining about differentiation in 
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prices charged by Ford to Ford dealers and FLM claims that it 
is competitively injured because of the discrimination in 

prices charged to Ford dealers. Does FLM have standing in the 


event that the Ford dealers will not sue, does FLM have 


standing to complain about that discrimination? 


In my view that question is presented here. In my 


view it was not presented in any of that lineup of cases in- 
volving the Klein against Lionel group of cases. Sol think 
that the plaintiff, if it 1% going to get into the standing 
problem in any sophisticatior had better deal with that. I 
am trying to deal with it, and I want you to. 

That brings us to, as Judge Rodney said in the 
District Court opinion in the Klein againat Lionel case, this 
is basically a problem under Section 15, under Section 15 
USC, Section 15. So what you had better do is to examine the 
general problem of standing to sue for antitrust violations. 

Is the case *.aw broad enough to permit someone who 
is injured in the way FLM claims to have been injured, is the 


case law broad enough under section 15 to give FLM standing 


Gg 


to sue. None of the questions that I have talked about in the 
hast pee minutes have been covered by the plaintiffs. 

As for the defense side, they naturally relied on. 
the kind of accepted doctrine of the Klein against Lionel 


line of cases. I wouldn't expect them to do ctherwise. But, 
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from the plaintiff's point of view and from my point o* view, 


I am not willing to let the matter rest there. In oning at 
your authorities, you have to remember that in the antitrust 
field it is a field that is where the case law can be con- 
fusing, it can seem contradictory, courts will hand down 
decisions without fully realizing the implications in other 
areas, and so forth. | 

So, there is no way to cover a @ifficult antitrust 


problem except by looking at all the cases plus the law re- | 
view articles, the texts, legislative history where it is | 


relevant, and that has got to be done. You have got to can- 
We come to the indirect purchaser or indirect cus- 
tomer problem. I think that the plaintiff has passe: this of 
far too quickly» The problem here is that Fore reaily did neo®' 
want to deal with FLM. They took steps in their revisad 
policy of 1971, the July, 1971 revision, they took steps © 
eliminate any special benefit which might accrue to FLM. 

: They have stated in their briefs that as far as 
they are concerived, FLM is not a welcome part of their dis- 
tribution system. They say if a Pord dealer wants to sell t 
FLM and FLM can accord to buy from the Ford dealer at the 


Ford dealer's normal prices, that's between the dealer and 


FLM. But, as far as Ford is concerned, FLM is not a desired 
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or contemplated part of their distribution system. 

That is a critical fact in analyzing any concept 
of indirect purchaser or indirect customer, and you have got 
to compare it with the -- I mean compare the cases giving 
effect to the exact facts of this case, not just talking 
about -- this isn't a matter of just listing a few contacts, 
the fact they go directly to Teterboro. We don't just add 
up contacts. It is a somewhat deeper question that that. 

Also I think there is the question of how oo 


the Fred Meyer case, there is language in the Fred Meyer case, 


particularly at pages 353 and 354, which may indicate a some- 


what broader definition of customer, whether you call it in- 


direct or however you define it, this is something that could 
‘possibly be in the plaintiff's favor, so I urge you to ex- 
amine the Fred Meyer case very closely, see if it expands on 
the lower court indirect purchaser doctrine or not. There is 
language that indicates it might. 

On the other hand, whether you are talking about 
the Fred Meyer doctrine or the indirect purchaser doctrine, 
whether they are two different doctrines or one, the question 
is whether this is really applicable under Section 2(a). 

The Fred Meyer case, and I think these indirect 
purchaser customer cases basically -- well, I am getting out 


of my depth here, I don't remember enough to say what I was 
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about to say -- but the Fred Meyer case was a 2(d) case. 
The Court said it is perfectly practical to reach down and 
give these retailers the promotional benefits, allowances, 
or whatever was involved. But the question is can you really 
apply that in a two-way case. 

If you are indeed considered to be a customer or 
purchaser under 2(a), isn't the ee of equality? 

How can you ever have, even under FLM's contentions, how 
could you have really equality of pricing between FLM and the 
Ford dealers, because if the Ford dealers even mark the 
materials up one-half a percent, there is notequality? So 
you have got to examine and ane whether the indirect purchaser 
doctrine or the customer concept in Fred Meyer can really 
apply to a two-way case such as this. 

Let's go to the next question, and that is the 
basic problem which we talked abcut to some extent during the 
trial, and that's the problem of the functional levels of dis 
tribution. Ford has emphasized tht as a defensive point, and 
Ford's contention is that it is inherent in business dis~ 
sh inakies systems that different prices have to be charged to 
people on different levels of distribution, and Ford I think 


in effect is saying once you can see that, doesn't it follow 


that Ford can decide whether they are going to have a two-tier 


or a three-tier system, and Ford can make charges accordingly 
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This is one problem where we began to get into the 
literature and we found that there is a great amount of 
material that has never really appeared in the briefs. There 
is legislative history; theré was in connection with an amend 
ment to the Scbineon-Patman Act; there was consideration give 
in the Congress to specifically authorizing price differenti- 
ations at different levels of ee. That proposal was 
not adopted. That may or may not have significance for our 
case, but ii: ought to be discussed. : 

In view of the fact that it is not expressly 
authorized by the Congress and it is not.expressly invalidated 
in so many terms, how does a Court deat with the quetion of 
functional levels of distribution? The Rowe treatise says 
that it is all to be judged according to its effect on compe~ 
tition. That is, if you have a different price charged to a 
wholesaler than is charged to the retailer, this will probabl 
stand up not because it is expressly authorized in so many 
terms by the Robinson-Patman Act, but because there isn‘t the 
unlawful effect on competition, the theory being that the 
wholesaler is not in competition with the retailer. 

How do you apply that concept in the present case? 
I think it is a little tricky, because the Ford dealers who 
are chare7zd the prices by Ford, they in a sense are not com~- 


petitively hurt by Ford's present system. Ford charges 
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exactly the same thing to all its dealers who sell to body 
shops, so in the competition for the business of body shops 
in what Ford considers that wholesale function, there is no 
detriment to the competition among Ford dealers. 


If Ford dealers sell to retailers, to retail cus- 


tomers, in their own repair shops, why, again they are ail 


charged the same price for that kind of a sale, so they are 
not hurt in competition for the business of the retail cus- 
tomer. 

If there were more than -- say there was a whole 
group of FLM's, they wouldn't be competitively hurt in sellin 
to the FLM's because they get charged the same price if they 
sell to people like FLM. So it is a tricky question to solve, 
and I think you better think up some solutions, because once 
vou get in to the area of functional distribution, it just 
does not do to just make the naked allegation there is a 
different price charged. 

There is another thing. I think so much of the 
plaintiff's original brief was complaining about a difference 
between the price charged to FLM and the price charged to a 
Ford dealer. Well, that isn't the answer either. 

Let's go back befcre the wholesale incentive dis- 
count. Ford then charged the dealers the same prices for 


these parts in all cases. If a dealer resold to FLM at a 
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markup, which it was entitled to do, FLM wouid, of course, 

pay a higher price than the Ford dealer. I don't: know of any 
law which would indicate tkt that would be invalid. The mere 
difference in price that FLM has to pay versus what the Pord 
dealer has to pay, I don't know of any law that requires the 
identity of pricing. So a mere statement that FLM pays 

more than a Ford dealer doesn't in my aed do much of anything. 

You have got to analyze the price ij at 
the level of the Ford dealers. 

Going to Ford's side, as I understand the cases, 
some of these FTC cases and the Rowe treatise, the functional 
levels of prices is okay where you charge a lower price to a 
fellow higher up in the distribution system. That is, you ca 
charge the wholesaler less than the retailer. But some indi- 
“cation of a problem from Ford's viewpoint is that there is 
also the statement in Rowe, and I think he cites some cases, 
that you can't do vice versa, namely you can't charge a fello 
higher up in the cistribution system a higher price than you 
charged a fellow lower down. 

Pord will say that rule doesn't apply here, but 
what Ford is doing is charging a Sitvecent price for the same 
item at the same level of distribution. Let me put it this 
way. If Ford says that the Ford dealers acting as wholecalers 


are on the same level, regardless of whether they gell to 
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FLM, and they are not going to recognize a three-tiered dis- 
tribution system, let's take Ford's premise that when a Ford 
dealer is acting as a wholesaler -~ I mean, all of those sale 
are on the same level, the wholesale level. Okay. Ford 
charges different prices to different dealers at that whole- 
sale level. That is the problem for Ford because there is 
nothing I know of in any of these cases about functional dis- 
tribution which allows that. 

Not to be repetitious, but, in other words, the 
cases do apparently allow Ford to charge more if a fellow is 
acting as a retailer than if he is acting as a wholesaler. 
Right? 


But, let's suppose you are selling to two whole-~ 


salers. I don't know of anything that allows you to differ- 


entiate between the prices you sell to two wholesalers, even 
if -- let's suppose that one wholesaler has a middleman under 
neath him or has some system of his own that he devises for 
his distribution. I don't know of anything in the law that’ 
I have read which permits you to differentiate between prices 
to the same level of distribution just because somebody at 
that level has a little different method of distribution and 
he has another tier underneath him. 

If you get the problem, in other words, I think 


that the scheme that appears from the Rowe test and the cases 
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he cites is that there is in a way an exception to the price 
differentiation prohibitions in Section 2(a) where you have . 
got a different price sold, charged, where a lower price is 
charged to a guy higher up in the distribution chain. I don' 
see how that exception applies here. 

AGain, there are at leat two important articles in 
the Harvard Law Review, there are csentines, there is legis- 
lative history, and I want it, I absolutely need the whole 
area canvassed and presented with every relevant authority. 

On the question of Section 1, the plaintiff cites 
the case which impressed me very much at the beginning of the 
trial, and that'« the Schwinn case, but ou can't examine the 
Schwinn case in a vacuum. If I accepted the plaintiff's 
proposition which is I think just about this broad, mainly, 
that every time a producer charges a particular price on con- 
dition that the product is sold to a particular customer, if 
I held that that was invalid under Schwinn, I would be running 
headon into all the cases which invalidate certain phases of 
functional distribution. 

So, I can't apply -- I can't conceivably apply 
Schwinn as broadly as the plaintiff suggests, and what you ha 
got to do is to re-examine Schwinn and other cases based on 
Schwinn and your whole tiection 1 >roblem and see how you can 


reconcile that in some sensible way with what is indeed legal 
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rn the functional discount theories. 

On the Section 2 problem -- vell, wait a minute. 
I'd like to ask you to be also, as long as we are at this, to 
please be careful about your citation of authorities. It is 


going to be of very limited help to me to cite a lot of 


general basic material that doesn‘t apply. I need the case 


law zeroed in on our problem. 

I must say to Ford that this line of cases which I 
think they said came after —— I looked at those with 
red eyes, and I find nothing helpful in them. TI am talking 
about the brief about the principles of Schwinn. 

I have gone down the Checker Motors case, the 
Carter-Wallace case and the Paddington case. * think I could 
go through with you in tiresome detail those cv.ses, and I 
don't think they have anything to do with our case. rt Suse 
ask you please to scrutinize your cases closely and don't 
waste everybody's time. If there aren't 2zuthorities, just 
say so, but I think there are a lot move authorities on point 
than we have dug up. 

On Section 2, I am cited by the plaintiff to cases 
like Eastman Kodak. Aguin, I think you cited me the Poster 
Exchange case They are completely unhelpful because they 
do not bear on the problem we have got which is the situation | 


where an auto manufacturer is naturally selling its own 
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preducts, and nobody makes Ford cars except. Ford, and nobody 

is going to make Ford fenders, probably, except Ford. It is 

a kind of monopoly, but it isn't like the Alcoa monopoly wher 
thev had literally 97 percent of all the aluminum in the country 
at one time, and that kind of thing. There are other motor 


cars made, and this is one of a number. 


Ford sets up a system of franchised dealers, ex- 


clusive dealerships. Ford does what it does in this case. 
How does that involve a Section 2 monopolization problem? 

In order to get to that point, you have got to see if you hav 
in the record the components of a Section 2 problem, and ther 
is so little in the briefs as it stands I am not sure I can 
formulate it, but I assume you have got to define the product, 
I mean you have to define the market involved, both product- 
wise and geographically, and are Ford crash parts a relevant 
market; did the activity involved here really constitute a 
monopolization or an attempt to monopolize or a misuse of 
monopoly power in the way that was involved in the Eastman 
case and in that Poster case? 

You weke a qood deal of the refusal to sell. Asid 
from just being ~- whether or not you have the sholesale 
incentive discount, in the briefs you claim it is wrong, the 
idea of Ford to refuse to sell. Is that a realistic theory? 


If you have any kiné of exclusive dealerships and it is valid 


_ 4 
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at all, I cai''t quite see why it can't be valid with respect 
to the crash parts, provided they don’t violate the pricing 
laws. 

On damages I think I have about a three or four- 
page brief from the plaintiff, and you have to analyze the 
record, you have got to see wht you have proved. If there are 
any loose ends in the proof, the sort as still open to the 
extent that you can read the last few pages, and let's get that 
solved. 


I have had some inconclusive correspondence ex- 


changed between the attorneys. I don't know exactly where we 


stand on that. If you want ee something else, you can 
offer it. If Ford objects, they can object and we can re- 
solve it and get the record closed. But I think before you 
do that you better maybe do a little more work on the law. 

Let's take every element that you feel you have 
proved and you want to recover, and brief each and every ele- 
ment of damages. You have evidence in here about the gross 
amount of wholesale incentive discounts lost. Can you recover 
treble that gross amount or don't you have to see what profits 
you or your client would make on that gross amount? 

For instance, do you have to discount for incore 
taxes? Those are rules of law you have to, it seems to me, 


present. The rules about lost good will, loss of business 
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value, every tupe of damage. Which of these damages are 
duplicative? - You just have a lot of things down in exhibits, 
different elements of loss. Are they overlapping or not and 
what ones can you recover and what ones can't you? 

Of course, you are entitled to, this would come 
late in the game, but if you recover you have this matter of 
attorneys' fees and costs, and you need to decide how to deal 
wth that. I assume, if you win the case and we are assessing 
attorneys’ fees and costs, why, we would get affidavits. or 
proof about the extent of the work. So that I wouldn't bothe 
with right now. 

Let me just ask ein. are you ae to get 
this right now? This is a big problem. This is a very 
sophisticated antitrust case and there is no way to get around 
it. If you win, I have got a request in here for a three- 
quarters of a million dollars in attorneys fees. 

MR. SCHLESINGER: We are going to spend it. 

THE COURT: I tell you right now that I am not 
going to give anything approaching that amount unless I have 
some briefs from the plaintiff's attorneys that mean something). 

MR. SCHLESSINGER: We are certainly equipped to 
handle it, your Honor, and timewise is the problem, of course. 
We have the manpower. It is just a question of reorganizing 


a little bit .and doing it. What schedule are you looking 
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towards? 

THE COURT: I want to receive. it as quickly as -- 
I am ready for it right now. [I have gone as far as I can go. 


You are the plaintiff and you know the problems, the financia 


problems -- 


MR. SCHLESINGER: That is why speed is so terribly 


important. 

THE COURT: I am sure it is. 

MR. SCHLESINGER: Realistically, your Honor, I 
would think we are in the middle of January, by the first 
week in February. 


THE COURT: You think you can do this in three 


MR. SCHLESINGER: Yes. If it is a question as we 
get down the road, it is a few days here or a week, I am 
sure I can come to the Court or counsel and say -- 

THE COURT: I want the job done. A week doesn’t 
make that much difference. Let's tentatively set the 7th, 
Friday the 7th of February. 

MR. SCHLESINGER: While I am on my feet, your 
Honor, let me just apologize for Mr. Julien not being here. 
He is presently trying a case. 

THE COURT: I want you to get the transcript and 


this will be a lot better -- it doesn't make any difference 
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about his not being here. Ford can go ahead and work on thes 
things now. Can Ford respond in two weeks after you get 
their brief? 

MR. MacCRATE: It is a littie difficult sight 
unseen, your Honor. Could we have until February 28? 

THE COURT: All right, February 28. We will give 
three weeks to everybody. 

The main thing is to have it thorough. We will be 
better off in the long run if we get it out of the way. 


(Court adjourned.) 
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MEMORANDUM TO COUNSEL 


FLM COLLISION PARTS, INC. v. FORD MOTOR CO. (73 Civ. 713) 


In connection with the further briefing on 
the law, I would like to add three points to those 
mentioned yesterday at the hearing. 


l. In connection with the standing ques- 
tion under Robinson-Patman § 2(a), please consider the 
significance of the language -- "where the effect of 
such discrimination may be substantially to lessen com- 
petition . . . or to injure, destroy, or prevent com- 
petition with any person who either grants or knowingly 
receives the benefit of such discrimination, or with 
customers of either of them: ...." What effect 

oes this language have on the question of the stand- 
ing of a party such as FLM? There may be legislative 
history on the point. There may be some significance 
in the discussion of competitive injury contained at 
the top of 390 U.S. at 357 (the Fed Meyer cecision). 


2. In connection with FLM's claim under 
Robinson-Patman, it is necessary to keep in mind that 
FLM is complaining about competitive injury vis-a-vis 
the level of distribution above FLM. In other words, 
if we consider the Ford dealers as the first line of 
distribution, and FLM as a second line of distribution, 
we have a party in the second line complaining of a 
competitive disadvantage as between it and parties in 
the first line. Is such an injury within the cogni- 
zance of Robinson-Patmin § 2(a)? In this connéction, 
we have the Fred Mever case, which says that ina 
§ 2(d) situation, the intent of the provision is 
basically to impose proportional eqvality “only where 
buyers competed on the same functional level." (390 
U.S. at 356). But there is also the passage in Fred 
Meyer at p. 357 of the opinion (referred to above) 
where there is an indication that competitive injury 
may have a broader meaning under § 2(a). 


Memorandum to Counsel 
FLM v. Ford Motor Co. 


3. Is there a problem in this case about 
the magnitude of the competitive injury? Does an in- 
jury to FLM's business satisfy the language cf Robinson- 
Patman § 2(a) -- "substantially to lessen competition"? 
Are there similar problems under the other antitrust 
statutes referred to? 


Thomas P. Griesa 
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UNITED STATES DISTRICT COURT 
F NEW YORK 
FLM COLLISION PARTS, INC., 
Plaintif<, 
73 Civil 13 


- against - 


FORD MOTOR COMPANY and 
FORD MARKETING CORPORATION, 


Defendants. 


PLAINTIFF'S POST-TRIAL BRIEF 


STATEMENT OF FACTS 


The plaintiff FLM Collision Parts, Inc. (FLM) is a 
New York Corporation founded in 1965. Since that tine it has 
been engeged in the business of selling Ford, Lincoln and 
Mercury (Ford) 'crzsn pert to service stations and body shops 
in the greater sew York erea. (Pre-trial order P1-2) 

Crash parts are those parts, mostly sheet metal, 

which are used to repair a vehicle after a collision. Ford 
erash parts are subject to patents ang are manufactured solely 


by the defendant Ford Motor Company or its licensees, and 


distributed by the cefendant Ford Marketing Corporation 


(nereinalter collectively referred to 4s defendant, Ford, 
unless otherwis¢ stated) (Pre-triel order P 4, 7-9). 

The defendant Ford sells crash parts only to 
franchise¢é Fore cealezs. (Pre-trial order P 10) All persons 
wishing to obtain Ford crash parts necessarily have to obtain 
thea through 2 franchised Ford dealer. Franchised Ford dealers 
in addition to selling crash parts to service stations and 
body shops use erash parts for repairs in their ow repair 
shops. Franchised Ford dealers do not act as agents of Ford 
in selling crash perts but purchese crash parts outright 


fron Ford. Once a Ford dealer obtains the crash parts from 


Ford, all title anc risk as to those parts is borne solely 


by the dealer. (Pre-trial order P 99. Fo. 569)™ 
Since 1965 the plaintiff has been purchasing Ford 
rash perts fron franchised Ford dealers at 4 small percentage, 
between 2 and 5 percent (Tr. 144) ebove the dealer's cost 
for those parts and would then resell those parts Co various 


independent body shops and service stations. 


fg Ce rigs eee 
* Tr. refers to the trial transcript and the number 
following to the pege in the transcript. 
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Each cealer is assigned a code number under which it is 
invoiced by the defendant Ford. Initially, the plaintiff 
purchased parts under an agreement with Central Lincoln- 


) and used Central's code number. 


At Central's request, a separate code number was 


assigned to the plaintiff's purchases. (Ex. 10) The 
plaintiff's business expanded from a volume of $81,670.00 
in 1965 to $793,947.00 in 1973, (Pre-trial order B 30) 
Sometime prior to November, 1968, the Federal Trade 
Comnission advised Ford that the Commission considered Ford's 
method of distributing crash parts an unfair method of 
competition since independent body shops who were ccapeting 
with franchised Ford dealers for the consumer's repair 
business had to purchase their crash parts from the franchised 
Ford dealer and were, therefore, put in a poor competitive 
position. The Commission advised Ford that it should 
institute a new method of distributing its crash perts 
so that independent body shops couid compete with franchised 
Ford dealers for repairs. The Commission recommended to Ford 
that Ford se’l crash parts directly to body shops and to 
independent wholesalers of crash’ parts or find some other 


method which would permit independent body shops to compete 


with franchised Ford dealers for repair business. In an 
attempt to avoid a competitive after market in the whole- 
galing of Ford crash parts which would develop if Ford 

sold crash parts to indepencent wholesalers, Ford instead 
offered a wholesale incentive to its franchised dealers for 
all crash parts which they resold and did not use in their 
own repair operation. (Ex. 9) 

In November, 1968, the defendant granted the afore- 
said wholesale incentive allowance to its dealers. (Pre-trial 
order & 18) Not all parts were eligible for the allowance, 
but on those crash perts which were eligible, the allowance 


was 25% off the dealer cost. (Te. 35) 


After November 1, 1968, Central would pass cn the 


entire 25% allowance to the plaintiff. (Tr. 118) The 
plaintiff would pay Central 3% over its cost for the parts in 
question. FLi would receive from Central all other discounts 
which Central received from ~he defendant. (Pre-trial order 
P 16; Tr. 142-161) 

Froachised Ford dealers were not given the wholesale 
incentive allowance on pérts used by them in their own 
repair operations, or when they sold crash parts to anather 


franchised Ford dealer. (Pre-Trial order P 19) 


Between 1963 and 1971 Ford was aware that FLM was 
acting as en independent wholesaler for Ford crash parts. 
(Tr. 39, 595) On two occasions in 1969 and 1970 Ford 
audited FLU's books and records. (Tr. 21,32) On both 
occasions, the at..t was a ‘elean' one. Ford's auditors 
found that FLM had not acted in any way to thwart Ford's 
distribution or discount policies. (Tr. 28) 

Prior to July 1, 1971, Ford had received complaints 
from franchised Ford dealers that FLM was competing as an 


independent wholesaler in the sale of Ford crash parts. 


i . 
(Tr. 71) The competitive position of franchised Ford dealers 


in the area where FLY was acting as an independent wholesaler 
in direct competition with such franchised dealers was con~ 
sidered important by the defendants. (Ex. 17)* 

The defendants, with full knowledge that FLM was 
competing with franchised Ford dealers, (Tr. 598), that 
FLM was the only indepencen= wholesaler d ing a volume business 
in crash parts (Tr. 61, 513, 666), also knowing that Central 


passed along its entire wholesale incentive discount to FLA 


nee 

* Some of the zranchised Ford dealers with whom the 
plaintifté wes competing for the sale of crash parts 
were completely or partially owned by the defendant 
Ford. (Tr. 102) 
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Tr. 61), and having FLM specifically in mind, (Tz. 509,624) 
Ford, effective July 1, 1971, changed its wholesale 
‘incentive plan so that franchised Ford dealers would no 
longer receive a wholesale incentive on crash parts which 
they sold to FLN. Franchised dealers would only receive the 
wholesale incentive on sales directly to independent service 
stations and body shops. (Pre-Trial P 20) 

The defendant made this change in its wholesale 
incentive plan with full knowledge that it would place the 
plaintiff in a ‘poor competitive position’ as a wholesaler of 
Ford crash parts. (Tr. 669) If this were not enough to put 
the plaintiff out of business or at least prevent tt from 
operating profitably, in October, 1972, the defendant 
directed Atlas Lincoln-Mercury (Central's successor) to stop 
selling crash parts to the plaintiff (Tr. 168; 175; Ex. 32) 
and attempted to and did prevent other franchised Ford 
dealers from dealing with the plaintifri. (Ex. 32) 

Although the defendants deny this, the evidence 

Supports the plaintiff's position. Aside from the explicit 
statements contained in Ex. 32, prior to November, 1972, the 


plaintiff had been considered a valuable account of Central 


se 
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ang leter #tles (Ex. 32) end immediately subsequent 

ro Novenper, 1972, atlas suddenly refused to do business 
with the plaintizi. Sinilarly, Thomas Motors Inc., another 
franchised Ford dealer who had solicited the plaintiff's 
business only 4 few weeks earlier refused to do business 
with the plaintiff. (Tx. 273) 

The defendant's attempt to explain their efforts 
directed at putting the plaintifé out of business and 
preventing the plaincift from competing with franchised 
Ford dealers, by claining that the change in the wholesale 
incentive policy was not directed at putting the plaintiff 
out of business, although it would necessarily have that 
effect, (Tr. 669) but that if che plaincifé remained in 
business, it could conceivably act as 4 conduit whereby 
one franchised dealer couls sell parts to FLM, receive 4 
25% wholesale incentive ellowance, FLM would then resell the 
same parts to the seme oF another franchised Ford dealer who 
would again, claim the 25% wholesale incentive sllowance 


when the second dealer resold the very same parts, OF the 


¢ 
second franchised dealer woul¢e use these crash parts in its 


own repair operations and thwart the defendant's policy of 


not giving 4 wholesale incentive to franchised dealers on 


ny ae 


crash parts used by then in their own repair shops. 
(Te. 495, 510, 557) 

Admittedly, FL had not acted as a conduit for 
crash parts between Ford dealers and had had a 'clean' 
~ gudit by Ford in 1969 and 1970, (it. 28, 579) 

It is the defendant's position that they have a 
right, by controlling the price which its franchised 
dealers charge the plaintiff for crash parts, to prevent 
the plaintiff from operating 2 legitimate “business simply 
in order to make it easier for the defendmts to ascertain 

4£ its own franchised dealers are attempting to obtain 


excessive discounts from it. 


The defendants, by charging franchised Ford dealers 


25% more for the same crash parts if those parts are sold to 

FLM by the dealer, and which 25% additional charge is passed 

on to FL“ by the dealer, constitutes a price discrimination 

in violation of the Robinson-Patman Act. (15 U.S.C. 13 (a) }e 
Ford's wholesale incentive policy since Juiy yeaa Ree 3) 

which.charges franchised dealers 25% more on crash parts 

which they resell to FLi constitutes an unreasonable 

restraint of trade in violation of 81 of the Sherman Act, 

(15 U.S.C. 1) - pursuant to the Schwinn Doctrine, (U.S. Vv; 


aceemeemnnrremenct inte seas 


Arnold, Schvinn & Co-, 385, U.S. 265 (1967) 


ee 
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aat's direction to certain of its 
with FLY constitutes 4 conspiracy 
of trade and is Likewise in violation of 
cman Act. 
The defendant's attempt to monopolize and 
monopolization of the after-market in Ford crash 
by using its power as the sole manufacturer of those 
parts to prevent anyone other than franchised Ford dealers from 
competing in the wholesaling of those parts is in violation 
of 82 of the Sherman Act. (15 U.S.C. 2) 
The plaintit= having been injured in its business 
and property by the defendat's violation of the antitrust 
entitled to recover treble damages from the defendants 


the costs of this action and a reasonable 


U.sic. isa) in pertinent part provides as follows: 
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nlevful for any person 


in commerce, in the course of 
either directly or 

to discriminate in orice 
between ci at purchasers of 
cc: pie e and quelity, 
where el:tner or any of the purchases 
involved in such discrimination are in 
commerce, where such commodities are sold 
for use, consumption, or resale within the 
United States oz any Territory thereof 
or the District of Columbia or any 
insular possession or other place under 
the jurisdiction of the United States, 
and where the effect of such discrimination 
mav be suostantialiv to lessen competition 
or tend to create 2 jmonopolv in any line 
of commerce, or t* injure, destroy, O= 
prevent competition with any person wind 
either grencs c= Knowingly receives the 
beneziz of such Ciscrimination. oF with 
customers of eitner of them. (emphasis 
added) 


a 


Section 2(a) of the act prohibits a seller fron discriminating 
surchasers of commodities of a like 

grace anc quality. ae price discrimination... is merely 
a price difference." £ >, gnheuser-Busch, Inc. 363 U.S. 536 
(1960) 

In our case, there is no dispute that the defendent 
cherges franchised Ford dealers different prices for the very 
same cresh ports depending solely upon whether or not the 
franchised dealers resell those crash parts to the plaintiff 


er resell them to independent body shops and service stations. 


is no price discrimination 

alers because all franchised 

the seme price by the defendant 
dependent upon whom they resell the crash parts to is a 
non-sequitur end fails to take into consideration the 
purposes behind the Act and the clause in subdivision 
(a) of the Act which refers to “customers of either of 
them." 

The purpose behind the Robinson-Patman 4ct was to 
prevent the chain stores which were expanding greatly curing 
the 1920s and 1930s from driving the small merchant out of 
business. The chains, due to their great purchasing power, 
were able to demand price concessions from suppliers and 
able to resell at prices against which small merchants 
could not compete. (See generally, Rowe: Price Discrimi 


Under che Robinson-Patman «ct chapter 1 (1962 - Rowe 
> s 


a te ae NE cece 


“ehe Evolution of the Robinson-Patman Act: A Twenty Year 


Prospective," 57 Col. L.Rev. 1059, 62 (1957) 
The purpose of the Rd inson-Patman Act was “tor 
preservation of equal opportunity to 411" (S. Rep. No. 1502, 


74 Cong. Second Sess. 3 (1936)), and to make certain that 


all purchasers received the sane price from suppliers, 


except to the extent that the price difference between 
various purchasers was ‘cost justified’ -- (i.e.) the 
extent ‘tc wnich « supplier saved shipping, packing or 


similar expenses by selling larger quantities to one 


purchese> than to another .* 


ae OngresSmen Utterback in reporting to the House 
gn the Rovinson-Petaan bill stated what the Act 
intended when it spoke of the cost justification 
of price differentials. 


"But the bill does not permit price differentials 
merely because the quantities purchased are 
different, or merely beccuse the methods of selling 
or delivery are different, or merely because the 
seasons of the year in which they enable production 
are different. There must be a difference in cost 
shown as between the customers involved in the 
discrimination, and that difference must be one 
"resulting from the differing methods or quantities 
‘dn which such comsodities are to such purchasers 
sold or celivered.'' A customer granted the 
benefit of a discrimination may receive it only 
On ine basis cr tne dicrerence oetween his metnods 
OF quancities o= purchese anc delivery and those OF 
other customers not receiving tne Girrerential. 


The differential granted a particular customer 
must be treceable to some difference between him 
and other particular cus‘pmers, either in the 
quentities purchased by them or in the methods by 
which they are purchased or their delivery taken." 
80 Cong. Rec. 9417 (1936) (emphasis added) 
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ecepted that there is no price 
chised Ford dealers who are 
charged citterent prices depending upon whom they resell to, 
the Robinson-Patcan Act would become useless. A supplier 
who wished to give 4 chain store a lower price than that 
charged to other purchasers and which price was not cost 
justified, would werely have to act through a wholesaler 
rather than sell directly to the chain store. By doing so, 
i¢ ica completely insulate itself from any liability 
arising from a violation of the Act. It could simply 
charge its dealers 4 greatly varied price, not cost 
justifiec, depending upon whom they resold to, B+» charging 
a wholesales fifty cents for an item 4£ the wholesaler 
resold that item to é chain store and one dollar for the 
it were resold to anyone else. 
According to this interpretation, the supplier 
not be violating the Robinson-Pataan Aet so long as it 
charging all wholesalers the same price depending upon whom 
they resold to. To read the Act this way is to make it 2 
nullity and "would allow price discriminators to avoid the 


sanctions of the Act by the simple expedient of adding an 
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additional link to the distribution chain." 
Perkins v. Stenderc Oil Company of California, 395 U.S. 642, 


647 (1969). The court in Perkins went on to say "We find no 


basis in the language or purpose of the Act for immunizing .-- 


price discriminations sixply because the product in questicn 
passed through an additional formal exchange Jeno Perens, 


supra at 648.* 

It is one thing for a supplier to sell to all 
purchasers at the same price without regard as to 
whether they are reteilers or wholesalers. This is permitted 
under the Act. See Bird & Son, Inc., 25 F.T.C. 543 (1937); 


Klein v. Lionel Cozo-, 237 F.26 13 (3d Cir. 1956) In that 


Klein v. .iont. ———— 
situetion, there is no price difference. It is quite another 
thing for a supplier to cherge different prices so that there 


is a price difference to purchasers for the same item, when 


a 


The author of a note in the New York Law Forum in 
1966 before Perkins hed been decided -- 12 N.Y.L.F- 
91 (1966) takes the sane position that the court 
took in Perkins and points out that if a supplier 
could insulate himself from liability simply by 
adding en additional link in the distributive chain, 
it would make a mockery of the Act. at 99 See 
especially, n.42. 


those prices e=e noz cost justified, with the different 
prices pesed solely the supplier's arbitrary 
detercination thet its customers should be charged less 
if they resell to favorec persons and more if they resell 
to othe>s. «= oitrary clessifications of purchasers by a 


supplier do not permit him to charge cifferent prices to 


custozers for goods of the seme grade and quality. 


See Golf Bell Mérs. assoc. 26 €.T.C. 824 (1938) « 
The defendants discriminate in price between the 
ranchised Fore Gealers depending solely upon the 
nan oy the defendants of whom the 
dealers resell to. The cefencants charge the dealer more 
if he resells to the pleintiff who is higher up on the 
distribution scheme then if the ceagler sells to 4 body shop 
is on a lower dis sutive level. The plaintiff 
puscheses crash = franchise¢ Ford dealers on a 
cost-plus basis i I inti ays the franchise¢ 
Ford dealer the dealer's cost for the part plus 4 small 
markup), and is being severely injured by the defendant's 


discriminatory pricing policies. 


The defendants, take the position that even if it is 
found that they do diserininate in price, the plaintiff has 
no stancing and canno™ recover under the Robinson-Patman 
Act since the pleintirf itself did not purchase crash parts 
directly from the defendants and only 2 purchaser whe 
purchases directly from a supplier at 4 discriminatory price 
may recover. 

Defendants rely upon such cases as Klein v. Lionei, 


237 F.2d 13 (3d Cir. 1956) for the proposition that only a 


| 
person who purchased directly from a defendant at a discrimina- 


tory price has standing to sue under the Robinson-Patman Act. 
Kigin does not stand for thet proposition. 

In Klein, the plaintiff was 4 retailer who purchased 
Lionel electric trains through a wholesaler. The defendant, 
Lionel would sell to chain stores and to wholesalers at 
the same price, a ¢iscount of 52% off the list price. Klein 
took the position that since the defencant would not deal 
with him directly and since the wholesaler would necessarily 
make a profit in selling any Lionel products to the plaintiff, 
the plaintifi was paying a higher price and was unable to 
coupete with chain stores who were paying the exact same orice 


as the plaintiff's wholesaler was to the defendant Lionel. 


Tne court snte ur judgnent to the cefendants, 


simply because before a violation of the Robinson-Patman 
P+) 


found, there hed to be a discrimination or 
differance in price between two purchasers. In Klein, 
there had been no such difierence in price since the 
chain store and the wholescler both of whom were 
buying from the defen ant supplier were paying exactly 
the same price. 
The District Court in rendering its decision in 
Klein, 13S F. Supp. 560, 564 (1956), specifically reserved 
the question as to whether or not a retailer who was injured 


and who was net a purchesez directly from the manufacturer 


the manufacturer who 


g the manufacturer's procucts. 
jured in his business by the 
jiscrimination against his wholesaler, 
the manufacturer who was guilty 


of the initial discrimination against the wholesaler from 


whom the retailer is obtaining the supplier's goods. 


eee Pen nat cn ant LA nn 


| 


4 


ey ee 


— nt 
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Subdivision (a) of the Act specifically provides 
that it shsll be unlawful to discriminate in price where 
the discrimination mey tend to injure or prevent competition 
with any person who grénts or receives the benefits of 
such a discrimination ‘or with customers of either of then.' 
Congress in enacting subdivision (a) of the Act 
specifically included the phrase ‘customers of either of them' 
and had a purpose behind coing so. The Act preathits a 
supplier from discriminating in price where the effect of 
such a price discrimination would affect the ability to 
compete of customers from the supplier's direct purchasers, 
See TTC v. Morton Salt Co., 334 U.S. 37, 55: (1948). 
To adopt the position that although Congress made 
it illegal to discriminate in price where it affects 
ability of customers of the supplier's purchasers to 
ye= if such an illegal price discrimination did take 
the customers from the supplier's purchasers would have no 
standing to sue, is inconsistent. ‘Congress, in promulgating 
the Act could not have intended to provide a right without 
a remedy. In those situations, where the Act does not 
spell out precisely whet Congress intended, we cannot "construe 


the Act in a manner which runs counter to the broad goals 


which Congress intended to effectuate." FIC v: Fred Mever 
S AS BE he hE 


ee 


390 U.S. 341, 349 (1965). 


After Frec Never, there can be no yestion shat 


under subdivision (d) of the act which deals with pr motional 


allowances, 4 ~etailer who is not a direct customer of 4 
supplier, but who purchases 4 supplier's product from 4 
wholesaler and who competes with retailers who purchesed 

y fron the supplier, mey bring an action against 
the supolier if he is not granted the same promotional allowances 
which the seller grants to the direct purchasing retailer. 

Subdivision (d) of the Act does not contain the 
expansive al) encompassing language useo in subdivision (a). 
Subdivision (¢) refers only to 'customers', while subdivision 
(a) refers to ‘customers of either of them’. 

Nevertheless, the term customers in Subdivision 
(d) has been construec to mean all those persons, whether 
technically ‘eustoners' or not whom the Act was supposed 
to protect. Fred Mever, supra at 352. 

If any doubt remained after Fred Meyer, 45 to the 
standing of a party, who is not a direct purchaser from the 
price discriminator, to bring @n action under subdivision 
(a) as well as uncer subdivision (d) of the Act, that doubt 
was laid to rest by the Court in Perkins v. Standard Oil 
Company of California, 395 U.S. 642 (1969). Perkins was 4 


asea ReaaAher any suant To enbdivision (a) of the Act. 


court in Perkins stated in no uncertain terus: 


Toric vw. Fred seve Inc., 390 U.S. Bal; 

88 S.Ct. 904, 19 L.Ed. 26 1222 (1968), we held 
that a retailez who buys through a wholesaler 
could be considered a4 “customer'’ of the-original- 
supplier within the meaning of 62(d) of tne 
Clayton act, 4§ amended by the Robinson=Patman 
Act, a section dealing with discrimination in 
promotional allowances which is closely analogous 
to §2(a) involved in this case. In Meyer, the 
Court stated thet to read "customer" narrowly 
would be wholly unteneole when viewed in light 
of the purposes of the Ropinson-Fatman Act. 
Similarly, to read "customer more narrowly in 
this section than we did in the section involved 
in Meyer would allow price discriminators to 
avoid the sanctions of the éct by the simple 
expedient of adding an additional Link to the 
distribution chain. (emphesis added) at 647 


See also #mericen News Company Vv. FTC, 300 F.2d 104, 109 


(2d Cir. 1962) for the propos.tion that the meaning of 


'purchaser' in subdivision (a) and ‘customer’ in subdivision 
(d) of the Act are consistent. 
question which was reserved by Judge Rodney on the 
in Klein hes now been clearly answered 
by the Court's decisions in Fred Mever and Perkins. 
A retailer who is not 4 direct purchaser of a 
manufecturer may bring an action agaimst the manufacturer 


under subdivision (a) of the Act, i1£ the manufacturer has 


discrizineted in price against the wholesaler from whom che 


cee cnn nn EE 
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turer's gcods and the 


discriminatory prices to 4 wholesaler from whom the 
retailer purchased, could bring an action against the 
suoplier, the commentators had adopted that position. 


supra, they made it clear that 


tizf in Klein did have standing to sue and the 


——— 


t would not have oeen dismissed if there hed been a 
e supplier's sales to the whole- 
btained the procuct in question. 
the Utah Law Review entitled 
nal Discounts: "Equal Opportunity 


626 (1965), ene author states: 


istake 
sal as one basec 
That was not the 
clearly had 
to sue had he been 
a prima Zacie case of 
price discrimination. Section 4 of the 
“Clayton Act, providing for private suits, 
directs that “any person who shall be 
injured in his business oF property by 
reason of anything forbidden in the 
antitrust Laws aay sue therefore in any 
district COUTe oe» at 645. 


A note in the Yale Law Jour to the same effect 
policy reasons appear for limiting suits to 
purcnaseé éirectly the price discriminator. 


Myfanufectures' S Responsibiiity For Price Under Section 


2(a) of Robinson-Pataan: Are Some Retailers More Equal 


Than Others?" 67 Yale L.J. 1246, 1254 n.29 (1958); 
See also 70 Harv. 1 Rev; 367, 390 (1956). 

Section 2(a) of the Robinson-Patman Act was added on 
June 19, 1936, 49 Stet. 1526 as an amendment to the Clayton 
Act and as such became ¢ part of the antitrust laws of the 
United States. 

Section 4 of the Clayton Act, 15 UsS.0. 15 provides: 


Any person who shall be injured in his 
business or property by reason of anything 
forbidden in the antitrust laws may sue 
therefor in eny district court of the 
United States in the district in which the 
defencent resices or is found or has 4n 
egent, without respect to the amount in 
controversy, and shall recover threefold 
the daneges by hin sustained, and the 

cost of suit, including 4 reasonable 
attorney's fee. 


The pleaincifi wes clearly injured by the defendants' 
charging its franchisee dealers 25% more on crash parts 
they resole to the plaintiff and has standing to sue 


18 U.S.C. 15. 


The plaintiff, in this case, is the only party who 
has been injured by the deferants' discriminatory pricing 
policy. The franchised Ford dealers with whom the plaintiff 
dealt were all operating on a cost-plus basis. The 
franchised Ford dealers would sell crash parts to the 


plaintiff based upon their cost plus a small markup ranging 


from 2 to 5%. When the defendant cherges the franchised Ford 


dealers 25% more for crash perts which the dealers resell to 


plaintiff, the franchised dealers suffer no injury at all. 


on the entire discrimination in price to 


defencants' discriminatory pricing system. 


The Court in Hanover Shoe, Inc. v. United Shoe Mach. 


EEC 
392 U.S. 481 stated: 


We think it sound to hold that when 

a buyer shows that the price paid by 
him for materials purchased for use 
in his business is illegally high 

and also shows the amount of the 
overcherge, ne has made out & 

prima facie cese of injury and damage 

within the meaning of 64. at 489 


The Court in Hanover made it clear that where a supplier 
is selling to a customer on 4 cost-plus basis, it is only 
the customer who is injured by the inflated prices which 


occur because of the antitrust violations, and it is the 
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customer who can : action for the damages he has 
suffered beceuse of those i i The supplier who 

is selling on a cost-plus basis, in this case the franchised 
Ford desler would have no cause of action since he is 

passing on the entire over-charge caused by the entitrust 
yioletion and ias suffered no damages. 

Standing to sue for a violation of the antitrust laws 
is set forth in 64 of the Clayton Act, 15 U.5.C. 15 and 
states that any person who has been injured by a violation 
of the antitrust laws nay bring an action to recover for 
any injuries which he may have suffered. 

Islend Farms, Inc. Vv. American Crystal 
334 U.S.219, 63 S.Ct. 996, the Court said: 
The stetute does not confine its protection 


to consumers, oz to purchasers, oF to 
competitors, or to sellers. Nor does it 
immunize the outlawed acts because they are 
done by any of tnese. + + + The Act is 
comsrehensive in its terms and coverage, 
protecting all who are made victims of the 
forbidden practices by whomever they may be 
perpetrated. at 236 


See generally "“Stending to Sue for Treble Damages, 


leytoa 4ct''64 Col. L.Rev. 570 (1964). 


2s standing to §$ 
iced Losses oF 


of the economy which is 


2,129 (9th Cir. 1973). 
The court in in Re Western Lio Asohalt Cases, 


eo 9d 19L Coen Giz. , 1973) stated: e have previously 


ref 


used to defeat a cause of action for antitrust violations, 
the violator chose to deal through inter- 
at 199. See also Michelman _v- Clark-Schwebel 
1974 Trade Cas. > 74,974 (S.D.N.Y- March 
14, 1974). 
The courts heve taken the position that even consumers 
who are removed froa the man 
levels, have S$ 
be antitrust law violations involved ad 
of the increased cost which was 


brought about by che defendants’ violation of the antitrust 


laws hes caused then a financial loss. See Boshes V. Generé 


Motors Corporation, 66°F R.D. 589 (.D.,. tit. 1973); “A Re- 


23 DePaul L.Rev. 1332 (1974); 


On The Offensive Use of The Passinz-On Doc 


ATORY PRICIN 
TzD COMPETITION 


Yr n wy 


. 


Subdivision (2) of the Robinson-Patman Act prohibits 
price discrimination "where the effect of such discrimination 
may be substantially to lessen competition or tend to create 


@ monopoly in any line of commerce, or to injure, destroy or 


\ ; : j 
revent competition with any person who either grants or 
P : s 


knowingly receives the benefit of such discrimination or with 
then.'’ 
itutes injury to competition under Sub- 
divisicn (a) of the Act, has been defined by the court in 
Eon Salt Co., 354 U.S. 3/, 49 (1848) as “injury 
the competitior victimizec by the discrimination." 
Prior to the Robinson-Patman amendment to the Clayton 
Act, the Clayton Act had required general injury to competitive 
conditions in the line of commerce concerned. The Robinson- 


Patman éct attemptéd to expand the doctrine of injury to 


competition by requiring only @ showing of an injury to the 
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’ 


eoasetic Secimized by the discrimina 
se Robinson-Pctman bill by Congressman 


$0 Cong. Rec. 9417 (1936). In explaining this 


Robinson-Patman Act, the Senate Judiciary 
zy lenguage statec: 
"This clause represents 4 recommended 
addition to the bill as referred to your 
comnittee. It tends to exclude from 
the bill otherwise harmless violations 
of its letter, but accomplishes a 
substantial broadening of a similar clause 
now contained in section 2 of the Clayton 
fet. The letter hes in oractice been too 
restrictive, in reauiring a showing of 
general injury to competitive conditions in 
the line of commerce concerned; whereas 
important concern is 

in injury to the competitor victinized by 
the discrimination. Only through such 
injuries, in fact, can the larger general 
injury result, and fo catch the weed in 
the seed will keep it from coming to flower." 
S.Rep.ito.1502, 74th Cong., 2d Sess.4. 
(E:sphasis acded) 


se 
:4 
ht 
G 


in an j in the Harva 
Comsetition end the Antitrust aws tS) L.Rev. 
f 3 


(1942), Professor Adelman similarly takes ¢t position that 


y 
since the Robinson-Patman Act was directed at amending the 


Clayton éct's requirement of a general effect on competition, 


it substituted the test of an effect on one or more competitors 


fe injury under the 
Robinson-Patmen sct,. I L.Rev. at 1334. 
The cleerest cese whe injury to a competitor 
at the sans time constitutes inj to competition is in a 
situation such as the instant case, where the plaintiff was 
the only non-franchised Ford dealer acting es a wholesaler 
of cresh parts (the defendants were aware that the plaintiff 
was the only independent wholesaler competing for crash parts 
sales. (Tr. 666) Injury to that single existing competitor 
so that nable to compete will, at the same time 
npetition generally in that line of 
commerce. -See ¢€.g. E.5. 
SLi =C6tn- Cir, 19hG) . 
d Circuit, proof of a price differential 
facie case of injury 


to consetitio : : he iifted the burden of 


Hi 


"to any one who sets two 


prices, ij who probably knows why he has done so, and what 
has been the result." ‘1 FIC, 148 


26-373 (2d Cie., 1945, Cert. denied 326 U.S. 734: (1945). 


Court has cited Moss with approval in both 


such as the defend 


he cefencent 


iberately set ove 4 discriminatory 
o injure a competitor, proof of 
a price discriminator is 


on the part of 


mpetition required by 


ish y toc 
Note:'Competitive Injury Under 
1597, 1602-03, 16 


Subdivision (a) of the Act. 
set’, 74 Hatv. L.Rev. 09 


ason-Patman Act ; 


the Robi 


(1961). 

Sherman Act cases have Likewise taken the position 
that celibezete injury fficient injury 6° 
fon so es to provice standing to sue under the 

inc.» 


competit- 
2 ; Broaduay-hale Stores 


surely thrive by the 
ton of such small businessmen, 
i as it can by driving chem 
In recognition of 
an Act has consistently 
11 contracts and 
N@hich 'tend to create a 
1" whether ‘che tendency is a 
or ‘one that proceeds at 


at 213. 


Ly can as 


the Sherm 
to forbid a 


monopoly, 
reeping one" 
full gallop." 


The defendant's discriminatory pricing scheme has 
had a sudstential effect on the competitive wholesale market 
ssh parts and has particularly affected the 
pleintif= who in this case was the competitor victimized 
by the defendant's discriminatory pricing. The Robinson- 
Patman Act was enacted to deal precisely with such situations 


where someone is prevented from fairly competing in the 


a discriminatory pricing scheme. 


POINT Ifl 
NDANT!'S DISCRIMINATORY 
HEME PREVENTED THE 
NTIFF FROM FUNCTIONING 
COMPETITIVELY AS a WHOLESALER 


IN CRASH PARTS. 


Although FLM purchased its crash parts from franchised 


Ford deelers, there is no question that FLM was functioning 
as a wholesaler of crash parts in direct competition with 
franchised Ford dealers. (Tr. 39, 61, 84, 669) The fact 
that the plaintiff had to purchase crash parts from 
franchised dealers does not mean that it did not or could not 
compete with then in the wholesaling of such crash parts. 


». Graff Vending Co., 478 F2d 527, 532 (Sth Cir. 


The controlling element is whether or not resale 


ly existed between the plaintif* and 
the wholesaling of crash parts 
g interfered with by the 
pricing schene. FTC v. Rubberoid, 
. 470 (1952); see also 16 C.F .B. 815.202 (ec). 
The plaintiff end franchised Ford dealers were direct 
snctioning as wholesalers of crash parts. 
Assuming arguendo that franchised Ford dealers were somehow 
at a higher level of djstribution since the plaintiff 


them(See P 2, January tL? 3975, 


menorendus to counsel by the court), this would Still 


al 


not prevent FLY fron having si to bring an action 


that the defendant’ 
ricing system was preventing it from 
as a wnolesaler of crash parts. Fred Meyer, 
in determining that a 2(d) allowance 
to be given to persons cperating on the 
distinguish §2(d) from 


terms: 


y, Sun O41 Co., 371 U.S. 505, 
L.Ed.2¢d 466 (1963), that when 
t to expand the meaning of 
to include more than resellers 
on the same functional level, it knew 
i It did so in 
§2(2) of the Act bv orohibit 
which rav "iniure, , or crevent competition 
witn envy person wno either gréents or knowingly 
receives tne denezit of such discrimination, or 
witn customers of either of them."Id., at 514-515, 
S3 S.Ct. at 364. (emphasis added) 


The test is not the label (distributor, jobber or sub- 
jobber) which is assigned to the plaintiff but rather whether 
or not the plaintifi is actually competing with franchised 
Ford cealers in selling crash parts to service stations 
and bocy shops. 

Tne small markup of 2 or 3% which the plaintifr paid 
frenchised Ford dealers prior to November 1, 1972 in 


purchasing cresh parts cid not prevent the plaintiff from 


competing as a wholesaler of cresh parts. See Hampton, Supra, 


57 §.T.€. 772. (1960). 
It was the defendant's discriminatory pricing scheme 
prevented the slaintiff from competing as a wholesaler 
of crash parts. The plaintiff has a valid cause of action 
the defencents for the defendant's violation of 2(a) 


the Robinson-Patman Act. 


OIN 
Wades 


THE CONDITIONS 
COULD PURCHASE 


| eee eee A 
NTLIFF Was AN 
celine 


THE DEFENDANT. 


In July of 1971, the cefendants changed their wholesale 
incentive so tnat sales to che plairc iff would no longer 
receive the 25% wholesale tive allowance. This caused 

pay 25% m ord crash parts and 


the defencants admit that it made the plaintiff unable to 


compete 2s a wnolesaler in crash parts. (Tr. 669) 


The defencants cannot avoid the Robinson-Patuan Act 
simply by acting throug! intermediaries, 


Ford dealers. :s the defendants who control the 


chised dealers can sell crash parts to 


manufacturer of a 
iminatory pricing scheme 
the ‘indirect purchaser’ 


goctrine was first enunciated by the Federal Trade Commission 
sd , 


25 F.T Le 537 (1937). 


;, the Coxcaission stated: 


A retailer whe purchases respondent's goods 
fron jobbers and wholesalers is considered by 
the Commission to be a ‘'purchaser'' within the 
.meaning of the Robinson-Patman Act as well as 
retailers buying direct. This is because of the 
fact that respondent recognizes the retailers 
buying through jobbers as customers by 
personally soliciting them and by making 
effective its price policies and schedules as 
applied to them. A_retailer is nonetheless 

a purchaser because he buys indirectly if) 

as here, tne manutacturer deals with hin 
directlv in promoting the sale of his products 
and exercises control over the terms upon which 
he buys.'' (emphasis added) 


The enunciation of the indirect purchaser doctrine was 
adopted and followed by the courts, See e.g. K.S. Corp. v. 
Chemstrand Coro., 195 F.Supp. 310 (S.D. N.¥. 1951); 


” 


American News Co. v. F.T,C., 300 F.2d 104 (2d Cir. 1962); and 


Purolator Products, Inc. ve F.T.C., 352 F.2d 874 (7th Cir., 


Amevican News Co., supra, the Second Circuit edopted 
the indirect purchaser doctrine and stated: 


The “customer” or "purchaser'’ requirement 

marks one of the outer limits of the seller's 
responsibility not to discriminate. As long as 
he exercises control over the terms of a : 
transaction he is held to this duty; otherwise 
the requirement of the stecute could be easily 
avoided by use of a ''durmy'" wholesaler. 


Supra, Che coure stated: 
can control the terms upon which 
removec may purchase the seller's 
the seller's imnuediate buyer, the 
moved is for all practical, 
9ses dealing directly with the 
If the seller controls the sale, he 
is responsible for the discrimination in the 
sale price, if there is such discrimination. 
In Prank G. Shettuck Co., 65 F.1.C. 323, 356 (2967) 
the Commission stated that in determining whether or not someone 
should be considered an indirect purchaser, the most 
factor to be considered was the degree of control 
exercised i nanufacturer over the prices and other 
conditicns of the sale made by the wholesaler to the retailer. 
In our case, there can be no question that Ford maintained 
t control over the dealings of its franchised dealers 
Between 1968 and 1971, while the plaintiff 
the defendants twice audited the 
x (Fe, 21, 32) 
Even before the olaintirf had received a separate code 
nuxber, cefencents' employees had solicited orders for the 


m the olaincite (Iz. 1239); in fact, i* was an 


employee of the defendants' who had introduced the plainciff 


plaintifré and Central. 


checked on the plaintiff's warehouse facilities and methods 
of doing business. The defendants'employees advised the 
tirf not to move its location (Tr. 140) and the 


up all of its goods which it purchased 


fron the defendant directly at the warehouse in Teterboro, 


New Jerseys - (fr.-20,-112) 
The defendant maintained a strict control exactly 
where its products were going and in fact, Ford's defense 
in this case, is that the reason it did not want the 
intiff to be able to continue its business was so that 
the cefendcants would be able to know exactly to whom products 
were being sole to et each step (Tr. 650) 
there been extensive contacts between 
defendant so that in fact, it was the 
the plaintiff 
wes purchesin I itl i nehised Ford dealer 
acting as a mere conduit from the defendant to the plaintiff, 
but the defendant maintained a strict control over the prices 
and terms of sales of crash parts which its franchised dealers 


made to the plaintiff. ‘hen the defendant decided to attempt to 


crash part 


It was the defencant who controlled the sale of 


er gd dealers by exercising control 


destination of its crash parts. The 


franchised dealer hed been placed 
and the defendants. However, as the 
it said in émerican News Co., suora: 


The ''custcmer'’ oF 
marks one of 
seller's respon 
As long as he 


tr 
Cr 


aser'' requirecent 
limits of the 
y not to discrini 


ee) 


Fred “ever approved the use of 


indirect 


= 


in appropriate cases, 390 U.S. 


#07353. 


In a Note: "Robinson-Patman Act- Price Di 
Purchaser Doctrine’, 12 YoL.F. 91 ©1966), the 


author ccsmends the use and expansion of the indirect 


A broad interpretation of the word "purchaser" 
would seem justified in light of the remedial 
purpose of the Act. In erder for the pro- 
hibitions embodied in the Act to be effective, 
they must be allowed to pervade the distribution 
system and root out the evils of price dis- 
crimination. 


In our case, it is the defendants who are the root of 
the oe pricing system which is destroying the 
plaintifé's business, and the plaintiff should be permitted 
to recover as an indirect purchaser from the defendant 


for the defendant's discriminatory pricing system. 


The defendants claim that since it has made it clear 


that it does not wish to deal with the plaintiff, the plainciff 


should not be considered an indirect purcheser, cannot be 
> 


The way not to deal with someone is to totally remove 
sent yourself from eny contact with the party with 
wnom you do not wish to deal. It is not as the defendant 
in this case has done to claim that it does not wish to deal 


with the plaintiff and at the same time control the terms and 


dealers can deal with 


the seller 


1e defendant cid deal directly 
ed against, there would be 
no need to have formulated the ndirect purchaser doctrine 
in the first plece. The defendant, by controlling the 
texas and conditions upon wnich the plaintiff can purchase 
its crash parts from franchised Ford dealers is responsible 
for the discriminatory prices being charged on sales to the 
plaintiff. 
POINT V 
CANNOT UNDER THE A OF CALLING 
INCENTIVE ALL | A 
EFFECTUA RI 


reonry T ee = 


TENDED TO PREVEN1 PL 
Pt 


WHOLESALER OF 


aha 
MINATORY 


ALNTIFF 
RIS. 


D 
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Since July 1, 1971, the deZendants have followed their 
policy of permitting franc ised a | the 25% wholesale 
incentive allowance if crash parts were sold by the dealers 
to service stations but not permitting the dealers the same 
25% allowence if those very seme parts were xesold by dealers 
to the plaintiff. 

The cefendants attempt to justify this egregious 


discrimination in price by claiming that che wholesale 


incentive allowance is a 'funetional discount’ and that since 


ee 


the wholesele 'function' is not accomplished unless the 
wholessler personally end without any independent inter- 
mediaries moves the goods from the wholesale to the 
retail: level, the wholesaler is not entitled to the 


allowance because he has not performed the wholesale function, 


(Ir. 495,644)* 


“ If tne cerendants' definition of a functional discount 
is accepted, the functional discount as defined by the 
defendants becomes a "specific service' which is rendered 
by the franchised Ford dealer in connection with the 
franchised dealer "handling and sale' of crash parts. 

Such services come within 2 (d) of the Act which is a 

strict liability provision with no cost justification 

permittec. 2(d) requires that the manufacturer provide all 
persons competing on the seme functionel level, a proportional 
allowance for any services which are rendered pursuant to 

2(d) of the Act. Fred Never made it clear that under 2 (d) 

the manufecturer must make certein that all persons on the 

Seme functional level receive the allowances whether or not 

they purchese the goods directly from the manufacturer or 

through ea wholesaler. See also FTC Guidelines 16 CFR 
3; Mueller & C6. @. FIC 373 F.26 44° (7th Cir. (1963), 


Cerencant's wholesale incentive is an allowence 
ion under 2(d) rather then an outright orice discrimination 
2(é) then the plaintiff is clearly entitled to judgment 
the cdeferdents, knowing that the plaintiff was competing 
the functional level as franchised dealers in the wholesaling 
of crash parts did not provide the plaintiff with the same 
25% wholesale incentive allowance, as it is required to, but 
instead acted to prevent is dealers from providing the 
plainciff with that allowance. 


If the defendant's definition of what a ‘functional discount! 
is is eccepted, for the purposes of this case, then the 
plaintiff is entitled to a directec verdict under the 

Fred ‘ever coctrine. 


= £0 » 


functional discount 


ection of moving 
retail level, is a novel one totally 
obviously created by the defendants for 
the purposes of is case in an attempt to justify eir 
discriminatory prici scheme whose result would necessariiy 
be to prevent the plaintirr&® from competing as an independent 
wholesaler of crash perts. (Tr. 668, 669). 
With regard to 62(a) of the Robinson-Patman Act, 
have been defined in various ways 
the defendant's definition that a 


to a wholesaler requires the wholesaler 


to personally carry out the function of moving the goods 


from the wholesale to the retail level 


sells the goods to a jobber or sub-jobber wno 


goods to a retailer, he hes not performed the so-called 
"wholesele function’, and is, therefore, not entitled to 


wnolesaler's functional discount.* 


he wnolesale incentive is actually being paid for 
chised dealer performing a certain function, then 
ising that the franchised dealer performed exactly 
unction of selling crash parts to service stations 
tne wholesale incentive came into being and that only 
certain parts which the franchised dealer ‘wholesales' receive 
incentive. (Tr. 574) 


oe 
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The reason for the defendant's novel definition of 
is 
what a functional discount is’ that it is the only way 


the defendants can attempt to explain how it is that under 


their present wholesale incentive allowance scheme a 
franchised dealer when reselling crash parts receives a 
larger discount when it resells crash parts to body shops 
when it resells those same parts to the plaintiff who 
is a wholesaler or jobber. 

All of the text wri and commentators who have 
defined functional discounts have clearly stated that a 
functional discount provides for a greater discount to the 

higher up on the distribution scheme and for a 
lesser discount to the person on a lower level. 
Rowe in his text - Price Discrimination Under the 


Robinson-Patman éct (1962), in discussing functional discounts 


In practice, the competitive effects 
requirement permits a supplier to quote 
different prices between different 
distributor classes -- so long as those 
who are higher up (nearer the supplier) 
on the distribution ladder pay less than 
those wno are further down (nearer the 
consumer). at 174. (emphasis added) 


National Committee 


schedule i rcentage reduction 


to coclasd bi , and retailers in 
diminishin 


Kelley in an article in the California Law Review 
entitled "Functional Discounts Under Robinson-Patman 


526 trade and 


defines it as 


1 grantec by the seller 
puyer dependent on, and 
because of, the supplier's cla assification 
of the buyer at a level of cormodity 
distribution. For le Sonal a wholesaler is 
allowed a larger ciscount then a Tetailer. 


The Robinson-Patman act as it was enacted makes no 


functional discounts as such. The original bill 
atman (H.R. 


contained specific 


language so as to permit pr ice discounts to purchasers 


depending upon tne: function in the distribution process. 
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nference Comaittee, without any 
reference to functional 
or trace discount methods of clessifying purchasers and 
persittiag Giscounts simsly because a purchaser was acting 
on a certain level in the distribution process. (H.R. Rep. 
No. 2951 2d. Sess. 1,6 (1936). The cases and the 
commentators have all interpreted the deletion of a specific 
reference end exemption for functional discounts in the Act 
as it was finally enacted to mean that functional discounts 
are to be accorded the same treatment as any other price 
discrimination situation and is subject to the same defenses 
justification and lack of ‘competitive injury’. 
Mueller Co. 60 F.T.C.; 120 (1962) affd. 323 F.2d 44 
(7th Cir. 1963);Cert.Denied377 U.S. 923 (1964). 


* 


The Court in uel pecifically disavowed the position 
which the cefendant is taking in this case. The Court there 
a distributor's services are not entitled to a 
price differential when that differential is not cost 
justiriec. 
Kelley in his article ''Functional Discounts Under 


the Robinson-Patnan Act'', states: 


j 


munnmronr-: 


> 
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40 Cal. L.Rev. 526, at 530: also p.543 (1942); for the 


- 
Same proposition see Note: "'Functional Discounts Under the 


Robinson-Patran Act: The Standard Oil Litigation", 67 Harv. 


L.Rev. 294, 295 (1953); Note: ''Price Discrimination- 


Ww 


Equal Opportunity to All"? 9 Utah L. 
q PP D4 
Tyrana 


Robinson-Pa 


mn extensive discussion of what 
in deleting a specific reference 
1@ final version of the Act. 
hat whatever the Congressional 
did not mean and which it would 
ume was meant, is that under the 
which have an effect on competition 


there being a cost justification. 


510 + 0. 


Kelly, supra likewise states: 

Eoth the jobbers in Standard and the dual function 
distributors in Shervin Williams possessed bargaining power 
derived from the character of their purchasing which enabled 
then to obtain lcwer prices from suppliers than were eccorded 
Single function retai The price differentials were functional. 
Only the Stendard order allowed for differentials equel te 
provaole differences in costs of serving retailers and wholesaler- 


retcilers. 
—— 


cily allowed by the ‘ct, emphasizes 
Fonidition ot this tyne of 


functional discount 
ber se. (emphasis added) 40 Cal.L.Rev. at 543. 


« 4S . 


Cne creer as an 


Congressaan Utterback in his report to the House on 
the Robinson-Patmean Bill explained what cost justification 
ider the Act. 

The differential particular 
custcmer must be ble to some 

ifference between him and other particular 
customers, either in the quantities purchased 
by them or in the methods by which they are 
purchased or their delivery taken. (80 Cong. 
Rec. 9417 (1936) 

Admittedly, there was no additional expense to the 
defendent when a franchised Ford dealer sold crash parts to 
the plaintiff (Tr. 89) nor was there a cost saving to the 
defendant when parts were sold to a service station rather 
than to the plaintif£. Ford admits that the 
wholesale incentive allowance was not dependent upon their 
being any savings at all to Ford (Ir. 73). The plaintif£'s 
purchases of crash parts exceeded the purchases made by 
most franchised dealers in the New York area.(Tr. 39-90) 

discounts are permitted under the Act only 
stified. in our case, there is absolutely 


defendants giving its 


qth 


a 
dealers én allowance of 25% if crash parts are resold to 


indepencent service stations and not granting franchised 
Gealers that sane allowance if crash parts are sold to the 
* 
plaintiff, 
There is no cost justification for the defendant to 
charge 25% more for crash parts sold to the plaintifz. 
The defencant's discriminatory price which 


oe se 


THE ee eee RETAINING CONTROL 
uses PARTS ONCE 
SOLD TO A 
FRENCHISE DE 5 HAS VIOLATED 


ECTION 


Eeuwia 


The defencant sells crash parts to independent fr 


Ford dealers. Once those parts are sold to a dealer, 


title jis transferred to the dealer and risk of loss is 
ed cealer (Pre-Trial Order 29). 


inn & Co... 368 U.S. 365 


ct 
a 


Court held, where a 
lls products to his 
to territorisl 
ipon resale, a per se 
he Sherman Act Sete: 
the sam 
: restrictions of 
with which the distributors 
and to restraints upon 
s to whom the goods are sold. 
e Sherman Act, it is unreasonable 
more for a manufacturer to seek to 
restrict and confine areas or persons 
with whom an article may be traded after 
the manufacturer has parted with dominion 
over it. White Motor, supra; Dr. Miles, 
supra. Such restraints are so obviously 
destructive of competition that their 
mere existence is cnough. If the 
manufacturer parts with 
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dominion over his 
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procuct.or tr 

another, ne a ot reserve control 
over its destiny or the conditions 
of its resale. (at 379) 


nsfers risk of loss to 
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The Court in Schwinn went on Co Say: 

Once the manufecturer has parted with 

itle and risk, he has parted with dominion 
over the product, and his effort thereafter 
to restrict territory or persons to whom 
the product may be transferred-whether by 
explicit egreement or by silent combination 
or understanding with his vendee--is a per se 


violation of $l of the Sherman Act. 
(at 382) 


The defencant, by charging its franchised dealers 25% 
more if they resell crash parts to the plaintiff rather than 
to an incepencenat ervice station are, in fact, limiting 
the customers to whom its franchised dealers may sell 
crash parts. This without more constitutes a per sé 
violetion of §1 of the Sherman Act. The defendant need not 
explicitly prohibic its dealers from dealing with the 
plaintiff in so many words. If the practical effect of the 
déefendant's ection is to control the customers to whom its 
franchised dealers =ay sell crash parts once they have 
taken title to those crash parts, the defendant has violated 
Sl of the Sherman féct. In enforcing the antitrust laws, the 
Courts must look at an arrangement as it operates in practice 
rether than the veneer given to an arrangement by skillful 


draftirz. See Simoson v. Union Oil Co. of Cal., 377 U.S.13 
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franchised Ford 
dealers ciffere prices, depending upon whom they resell 


to, merely by labeling the price differential a wholesale 


incentive allowance, the ine of per se illegality 


as set out in Schwinn would be a nullity. A manufacturer 
could obviate the Schwinn doctrine simply by charging 
his dealers a greatly varied price depending solely upon 
whom he resold the goods to. He-.would not have to say you 
eannot sell to a certain customer, but would merely charge 
the cdaler so much more if he sold the goods to a customer 
not favored by the manufacturer that as a prectical matter 
the disfavored customer could not afford to buy the 
manufecturer's goods if it intended to compete in. che 
resale of those goods. Schwinn cannot be so easily avoided. 
The Feceral Trade Commission upon being asked to 
n advisory opinion concerning a manufacturer's dealings 
with wholesalers, stated in no uncertain terms: 
Tne Commission will not approve an 
standerds whereby a wholesaler's 
eligibility for added discounts is 
contingent uson the imposition of 


specified restrictions upon his 
customers by him." 16 CFR 15.333 


The derendants cleia that che reas 


price against the plaintiff a 


wish to have their dealers sell to the plaincif 


prevent the plaintiff from acting as a conduit in selling 
crash perts between franchised Ford dealers. 

The Court in Otter Tail Po; fo ULS ss 410 
U.S. 366 cited Schvina for the proposition that: 

The promotion of self-interest alone 
does not invoke the rule of reason to 
immunize otherwise illegal conduct. 

Although it may suit the defendant's convenience 
mot to have the plaintiff function as an independent 
wholesaler of crash parts does not permit them to prevent 

g a legitimate business by 
olling through a discriminatory pricing scheme, 
the custozers with whom its franchi.ed dealers may deal. 
joctrine set out by the Court in Schwinn 
@ ménufacturer from granting legitimate 


functional discounts to its distributors. 


any 


any way interfere with a 
of diseccunt to a distributor, 
holesaler and a still lower level to tke 
that Schwinn may have on 
is performing 
doing so if in order to carry out that 
istribution function, the middleman is required to 
t to the manufacturer to whom it has resold the 
manufecturer's goods. 
are certain old cases decided under the Robinson- 
Patman Act priér to Schwinn which require a supplier who sells 
to retailers directly as well as to dual function distributors 
(i.e. wholesalers who also sell at retail) to receive an 
function distributor as to exactly 
what amount of goods was actually sold at the 
represented by the decision in Sherwin-Willians, 


1943) xvequire a wholeseler who was also functioning 


ise selling at retail in competition with retailers 


who were surchesing directly from the manufecturer to report 
recisely what percentage of goods it 
at wholesale so as to prevent the dual function 
from receiving a wholesale price for the goods 
which he sold at reteil and thus obtaining a favorable com- 
petitive position over those retailers with whom he was 
competing and who were paying the supplier a retail price 
for all their purchases. 
The Sherzvin-‘Jilliams decision was followed by the 
C. 263 (1945), approved, 
Cor Vorb. tet. bya ree 210° (7th Cie, i969). 
Rev'd on other grounds, 340 U.S. 231 (1951) and although 
both decisions were prior to Schivinn, they were at that time 
criticized as being in conflict with the Sherman 
Price Discrinination Under the Rovinson- 


5 P-199 Gf Seq. 


since Ford only sells crash parts to one 


franchised Ford dealers, there would be no 
obinson-Petman violation no matter who the franchised Ford 


dealers scld crash parts to if the defendant had not formulated a 


scheme so as to prevent the 


the sale of crash parts 


situations where a supplier 
did sell directly to retailers at the same time as a dual 
function distributor who acted as both a wholesaler and a 
retailer, the law aiter Schwinn is clear that the supplier 
cannot control the customers to whom its dealers may sell 


once those dealers have obtained title and risk to the goods 


in question. lf there is a conflict between the requirement 


of the Robinson-Patman Act and the broader pruposes of the 
must construe the broad antitrust 
policies of the Shernan Act rather than be guided by Robinson- 


Pet 


Patman requirements. See Autometic Canteen Co. v. F.T.C., 


conflict with the provisions of the Robinson-Patman Act. 
e only type of functional discount which is affected by 


chwinn is wnere a supplier is following a dual distribution 


syster selling to two levels of customers and one of 
which is cperatinge usa doth levels. In that case, the 


; 


Supplier would have to arrange his distribution 


1 


so thet he could comply with Rodinson-Patman at 


Same tine without running afoul of Schwinn. If a 
supplier's distribution system cannot operate without 
running afoul of either Robinson-Patman or violating 
Schyinn, then entire distribution scheme must fall 
anc a new method of distribution which does comply with 
the antitrust lews be instituted.* 
Seé: Albrecht v. Hetaid Co... 390) US. 145, 254 (1967): 
Schwinn directly and unequivocally states that 
the defencants' duct in this case by controlling the 
customers te whom its dealers may sell, through a radical 
price difference, cepending upcn whom they resell to, is 


2 per se violation of Section 1 of the Sherman Act. 


Tne defendants claim that it could not permit the plaintiff 
to ~eceive the wholesale incentive because it could serve 

és a conduit to transfer crash perts among franchised Ford 
dealers is frivolous. A franchised dealez who wished to 
defraud defendmts could just as easily work out an arrange- 
tment with various service stetions whereby they would pur- 
portecly purchese the parts for the repairs in their shops 
and then resell those parts to the franchised dealer. 
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ITH FRANCHISED 


KE PLAINTIFY 
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The defendants, Ford Motor Company and Ford 


with franchised Ford dealers to prevent the plaintiff 


from obtaining crash parts from franchised dealers.* 
Sectiongl of the Sherman 4ct reads as follows: 


Every contract, combination in the 
form of trust or otherwise, or 
conspiracy, in restraint of trade or 
commerce anong the several States, 
or with foreign nations, is declared 
to be illegal. 


In or about October of 1972, the defendants directed 


sised dealers in the hew York area not to deal 


“cor Comoeny, 355 F.Supp. 342,864 
Tev'd on otner grounds, 497 F.2d S77 

3d Giz., 1 ), the Court found that the Ford Motor 
Compeny enc theFord ‘tarketing Corp. were two separate 
entitites who coul¢ conspire or combine in restraint 
of trace within thn meaning of the Sherman Act. The 
defendents are collaterally estopped from now contesting 
thet determination which they defended on the merits 
before the Pennsylvania Court and which was decided 
adversely to them. 


ae 
it was advised 


principal of Central that he had been told by Rose, Ford's 


New York District Sales Manager to cease selling 


crash parts to the plaintif£. (ir. 169, 175) 


Exhibit 32 admittedly written by Rose bears out the 
thet the defendants' conspired 
Ue 2 
with ‘its franchised dealers to prevent 
from obtaining crash rts, (See also Ex.) 
to the 
or the sale of crash parts.) 


ny question that once the 


dants conspired between 


themselves and wi hei hised dealers to prevent 

the plaintifr £ btaini crash parts, the defendant 

hes committed a per se violation of Section } of the 

Sherman Act. See Klor's Iasc,. +. Broadway-Hale Stores, Inc., 


359 U.S. 207 (1959); United States v. Parke Davis & Co., 


a) SG 


362° U.S: 29 €1960):; i States v. General Motors, 
384 US 27 L866) 
In General Motors, supra the Court stated: 


The principle of these cases is that 
where businessmen concert their actions 
in order to deprive others of access 

to merchandise which the latter wish to 
sell to the public, we need not inquir 
into the economic motivation underlying 
their conduct. See Barber, Refusals To 
Deal Under the Federal Antitrust Laws, 
103 U.Pea.L.Rev. 847, 872-885 (1955). 
Exclusion of traders from the market by 
means of combination or conspiracy is so 
inconsistent with the free-market 
principles embodied in the Sherman Act 
that it is not to be saved by reference 
to the need for preserving the collaborators' 
profit margins or their system for dis- 
tributing eutomobiles. 

at 146* 


In our case, the record clearly shows that the defendants 


its franchised Ford dealers not to deal with the 

Even in the absence of an express direction 

by the cefendants its ‘franchised dealers or an express 
agreement between the defendants and its franchised dealezs not 


In this case the cefencants are making precisely the 

same argument which was made by the defendants in General 
Motors, supra and which was disallowed by the Court. Tuere, 
the defendents attemsted to justify their combination to 
prevent franchised dealers from dealing with certain discount 
houses by claiming that the 'profic margins' of franchised 
dealers had to be protected. In our case, the defendants 

are making exactly the same argument (Tr. 564) and it 
Similarly should be disallowed by the Court. 


Generel Motors, supra at 142-143; ¢! 


Pe 


at : 
a conspiracy has been met. See also Perma Life 


,_Inc. v. International Parts Corp. 392: U.S. 134, 
142 (1968). 
THE DEFENDANTS BY ZXERCISING 
SOLE MANUFACTURER OF FORD CRA 
MONOPOLIZING THE SALE OF CRASH 
WHOLESALE LEVEL. 
Section 2 or the Sherman Act, 
illegal for any person to monopolize, or attempt to 
monopolize or conspire with eny other person to monopolize 
part of trade or commerce. 
Section 2 does not prohibit a 
mey have 2 natural monopoly over th 
manufactures. To monopolize is not simply to possess a 
monopoly; but it implies some positive drive to seize and 
exert pever in a market. The job of the Courts under Section 
2 of the Sherman Act is to isolate and define those elements 


of positive drive that constitute monopolization. See Neale, 


of the U.S.2. 92 (1970). 


The defendant é i monopoly over crash 


parts which only These 


are patented and 

would be itable to make repairs on Ford 
-vehicles. Althou: his in itself may not be illegal, 
and Ford in the absence of an intent to monopolize, 
may choose who it will sell crash parts to. A party who 
has a natural monopoly in the manufacture of a product 


cannot by illegal means and in restraint of trade attempt to 


monopolize the after-market in that product once he has 


| ; 
parted with title to it. 


The Court in Grinnell, 3384 U.S. 565 (1966) stated: 


The offense of monopoly under 82 of the 
Sherman Act has two elements: (1) the 
possession of monopoly power in the 

relevant market and (2) the willful 
acquisition or maintenance of that power 

as distinguished from growth or development 
as a consequence of a superior product, 
business acusen, or historic accident. at 570 


The Court in United States vy. E.I.DuPont DeNermours & 
Co., 351 U.S, 377 (1955) stated: 
The Relevent Market. When a product is 
controlled by one interest, without substitutes 


available in the market, there is monopoly power. 
at 394, 


There is no question in our case that Ford has a 100% 
monopoly on crash parts. There is no substitute for Ford 
crash parts which customers can turn to if they need a part 
to repair a Ford vehicle. The owner of a Ford automobile 
which requires repairs must necessarily use Ford crash part 
to repair it. See Note: "The Market:'' A Concept in Anti- 
Trust”, 54 Col.L.Rev. 582(1954)* 

The only remaining question under the rule set out in 


Grinnel is 'Has the defendant wilfully maintained its 


market power so as to prevent competition from taking place 


in the wholesale market for Ford crash parts? 

The defendant in this case hes through its control of 
crash parts on the manufecturing level, attempted to gain a 
monopoly and to control the wholesale after-market in 


crash perts. 


* In our case the geogreohic market is not a factor since 
the defencent is the sole manufacturer of Ford crash parts 

in the entire United States. If the geographic market did 
have to be delineated, it would be the metropolitan New York 
area and its outlying suburbs. The geographic area has been 
cefined ‘as the area from which buyers ordinarily come in 
order to deal with a particular seller."' See note 54 Col.L. 
Rev. 582, Section 2, Geographic Market. 


The cefendant made it clear that it does not want 
any indepencents who are not under its control to engage 
in the sale of Ford crash parts (Tz. 562-564). The defendant 
has also made it clear that although it has to permit in- 
depencents to sell products such as batteries and spark plugs 
which are available from sources other than Ford, it did not 
wish to have independents selling crash parts since there is 
: no competition in the sale of Ford crash parts because only 
Ford makes crash parts which can be used to repair Ford 
vehicles. (Tr. 483) 


Ford has made it clear that it does not wish to have 


not under its control deal in crash parts. When the 


Trade Comaission threatened to bring an action 


against Ford because of its method of distributing crash parts 


constitutec en unfeir method of competition since independent 
service stations could not properly compete with franchised 
Foré dealers for resair jobs. Ford rather than accepting the 
Cornission's first suggestion that it sell erash parts directly 
to independent body shops and wholesalers (Ex.9 - Letter of 
Septender 16, 1969) insteac adopted the wholesale incentive 


plan so as to make its peace with the Federal Trade Commission 


and at the same tice avcid permitting independent dealers 


to deal in crash perts. 
ie OL 
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Ford's purpose in preventing competition in the 
wholesale after-market for crash perts is for the sbvious 
reason that competition exong distributors tends to spread 
upwards to compel cuts in the manufacturer's own profi 
margins. See Adelman, "Integration and Antitrust Policy", 

63 Harv.L.Rev. 27, 46 n. 19 (1949). 

It has long been clear since Eastman Kodak Co. v. 
Southern Photo Materials Co., 273 U.S. 59 that if a 
manufacturer of a product makes use of its monopoly as the 
manufacturer of a product in order to expand its co 

tere-market.in that product, the manufacturer 
violation of Section 2 of the Sherman Act. See also 
Poster Exci.cnze, Inc. v. National Screen Service Corp., 431 
F.2d 334 (Sth Cir. 1970). Neale, supra calls such monopolies 
neck' monopolies, (at 127) where the manufecturer of a 
sends to use its power at the manufacturing level 
ate competition on the wholesale level. See also 


Note: ReZusals to Deal By Vertically Integrated Monopolists, 


87 Harv. L.Rev. 1720, 1974. 


32, 39 (D. Minnesote, 1945) the Court made clear che 


distinction between the natural and inevitable monopoly 


of any sanufacturer over its own goocs at the anufacturing 


level and the monopolizing of the business of retail selling 
of such goods on the retail level. 

See also United States Vv» Generel Motors Corp.» 121, 
F.2d 376, 400 (7th Cir. 1941). 

The defendant in this case has atten ted to control 
and monopolize the after-market in the wholesaling of crash 
parts by preventing independent wholesalers from competing 
in the sale of such crash parts. 

The defendant ownec completely or partially some of the 
franchised dealers with whom che pleintif= was directly 
competing (Tr. 162) took a streng interest in the competition 
which its franchised dealers were facing from the plaintiff 

and had received vericus complaints from d 
competitive activities (Tr. 71) before 
in a series of acts which were in yiolation of the 
antitrust lews, in restraint of trade and were directed toward 
the sole purpose of preventing the plaintiff frou competing as & 


wholesaler of crash parts. 


The defendant had a monopoly in Ford crash parts. 


Once iC usec i monosolistic poSition in order to restrain 


trade by =ethods which were illegal and violated Section 1 of 


the Sherman act in an attempt to expand its natural monopoly 
and to monopolize the wholesale after-market in crash parts, 
the defendants at that time violated Section 2 of the Sherman 

Act. Neale succintly stated this proposition. 

It has always been obvious that for one 

having monopoly power to exert it by means 

of restraints of trade that would be 

illegal under section 1 must necessarily 

constitute illegal monopolizing under section 

2 Of the Act. ac 113. 

It would be in defiance of reality to assert that all 
the defendants' actions which were directed at preventing 
the plaintiff as competing as a wholesaler of Ford crasn 
perts were not committed by the defendant in an attempt to 
monopolize the wholesale after-market in crash parts. 

Leezned Hand stated long ego that ''No monopolist 
monopolizes . unconscious of what he is doing." United States 
v. Aluminum Company of érerica, 148 F.2d 416, 432 (2d Cir. 1945). 

The defendamts' actions in attempting to monopolize the 
wholesale carket in crash parts by reason of its monopoly as 


the canufecturer in such crash parts is in violation of 


Section 2 of the Sherman Act. 


The Court in Griz » supra said: 

We start from the premise that adequate 
relief in a monopolization case should 
put an end to the combination and 

deprive the defendsnts of any of the 
benefits of the illegal conduct, and 
break up or render impotent the monopoly 
power found to be in violation of the Act. 

The defendant in this case has been deriving benefits 
from its illegal conduct in monopolizing the wholesale 
after-carket in crash parts. This court should prevent the 
defendants from continuing to monopolize the wholesale after- 
market in crash parts and direct the defendants to sell crash 

| 
parts directly to the plaintiff. The Court has held in the past 
that where a defendant hes been illegally monopolizing a 
market, the Courts may direct the monopolist to sell to all 
bonafide purchasers in order to "pry open to competition" 


the market that had been closed by the defendants' illegal 


restrain=s. Internationel Salt Co. v. United States, S32 


U.S. 392, 401 (1947); United States v. Glaxo Grous Led., 410 


UsS.. 52, 62 (2973). 
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THE PLAINTIFF HeVING 
BUSINESS AND PROPERTY 
DEFENDANTS ' VIOLATION 
Lays IS ENTLILED, TO 


EROM THE 


™ Or wi td 
<r 
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15 U.S.€. 15 provides: 


Any person who shall be injured in his 
business or property by reason of anything 
forbidden in the antitrust laws may sue 
therefor in any district court of the 
United States in the district in which the 
defendant resides or is found or has an 
agent, without respect to the amount in 
controversy, and shell recover threefold 
the damages by hin sustained, and the cost 


of suit, including a reasonable attorney's 
fee. 


The plaintiff has suffered various damages 
of the defendants' violation of the antitrust laws. 
1. The damages incurred by the plaintiff resulting 
fron the defendant not permitting its franchised dealers 
a 25% wholesale incentive allowance on crash parts sold to 
the plaintiff from November 1, 1972. 
2. That prior to November 1, 1972, the: plaintiff's 


business had grow:: at a steady rate. That subsequent to 


November 1, 1972, due to the defendant's actions, the growth 


of the plaintiff's businzss ceased. The plaintiff is entitled 


to recover the profits lost from November 1, 1972 to date, 
which it would have made on the additional volume it would 
have done had it been allowed to expand naturally and not 
been interfered with by the defendants. 
3 Until Novenber 1, 1972, the plaintiff purchased 
tral Lincoln-Mercury at a premium of 3% 
above Central's cost. Subsequent to that date when the 


directed Central to cease dealing with the 


he plaintiff was compelled to purchase ics 


other franchised dealers who charged the plaintiff 
% above their cost on all purchases of crash parts. The 
plaintiff is entitled to recover the additionsl 2% premium 
it hes been required to pay since November 1, 1972 when 
the defendants directed Central to cease dealing with the 
plaintiff. 

4. Prior to Novenber 1, 1972, Central had permitted 
the pleintiff to claim half of the 5% obsolescence credits 
(POPP See pre-trial order Par. 16) which it received from 
the cefencants on all of the plaintiff's purchases of crash 
parts. Subsequent to November 1, 1972, when the defendants 
directed Central to cease dealing with the plaintiff, the 


plaintiff hes lost the benefits of the obsolescence discount 


it had received. 


a. Prior to January 1, 1971, the plaintiff had 
its own code number and was receiving a 5% stock order 
discount on purchases of crash parts. Subsequent to January 
1, 1971 when the defendats as part of its attempt to monopolize 
the wholesale after-nmarket in crash parts took away the code 
nuzber used by FLM, the plaintiff was unable to receive any 
further stock order discounts from January 1, 1971 to date. 

6. Prior to January 1, 1971, while FLM had a 
Separate code number, FLM would receive the entire 5% 


obsclescence credit. After the defendants revoked the code 


i 
number used by the plaintiff as part of its attempt to 


monopolize the wholesale after-market in crash parts, plaintiff 
was only able to receive halé of the 5% of the obsolescence 
crecit fron Central between January 1, 1971 to November L, 
1972 when the defendants directed Central to cease dealing with 
the plaintif= entirely. 

7. The defendants, by attempting to monspaties the 
wholesale eiter-market in crash parts, by preventing franchised 
dealers from receiving the whclesale incentive allowance on 


sales of crash parts to the plaintiff, and by stating directly 


that they do not desire to have any independent wholesalers 


of crash parts in existence, have made it obvious that 
they will do everything possible to prevent the plaintiff 
fre= continuing to compete as an independent wholesaler 

£ crash parts. 

The defendants'avowed intent to drive the plaintiff 
out of business, has destroyed the good will of the 
plaintiff's business since no purchaser will pay for that 
business knowing that the defendants are seeking for a 
wey to prevent the plaintiff from continuing in business. 

8. As part of the defendants' illegal monopolization 


of the wholesale after-market, the defendants have refused to 


sell cresh parts to the plaintiff directly bur have compelled 


the pleintiff to purchase crash parts from franchised Ford 
dealers end pay a premium to those franchised dealers for 

the privilege of purchasing crash parts. Between April 1, 1965 
anc Novezber 1, 1968, the premium paid by the plaintiff to 
franchised dealers wes 2%. Setween November 1, 1968 and November 
1, 1972 t.e premium paid was 3%. Between November Ly 2972 


to date, the plaintiff has been paying a 5% premium. 


In an antitrust cease, damages in many instances 
are difficult to prove because economic harm is intangible. 
therefore, taken the position that precise 


is not required of plaintiffs. A just 


and reasonable estimate based on relevant data is sufficient. 


Bigelow v. RKO Radio Pictures, Inc., 327 U.S. 251, 264 
(1946); Story Parchment Company v. Paterson Parchment Paper 
Compsemys 252 Usa 000, (Soo CLooL). 
Fortunately, in our case most of the items of damage 
suffered by the plaintiff are calculable almost precisely 
to the dollar since they are based upon precise percentages 
depending upon the amount of money which the plaintiff has 
paid for crash parts. 
The plaintiff has proven the amount of its damages 
which are in evidence through the testimony of DavidL. Wasser, 
Zor the plaintiff who is fam iliar with the 
tiff and who testified that 
the figures which he has supplied the Court are based upon 
the books and records of the plaintiff. The complete books 
and records of the plaintiff have been made available to the 
defendants and the defendents had an opportunity to and did 
conduct a thorough and complete cross examination of Mr. 


Wasser during the trial of this action. The testimony of an 


-). 700 


accountant based upon the books and records of the 
coapany in question has always been a proper method of 
proving dacages in titru See Williem H. 


Rankin Co. v. ¢ssociated 3i1] Fosters, 42 F.2d 152 (2d Cir. 
a ccctecer mill Posters ' 


1930), cert. denied, 282 U.S. 864 (1931) and Autowest, Inc. 


v. Peugeot, Inc., 434 F.2d 556 (1970). 


The only two itens of damages which are not calculable 
with the mathematical exactitude of being based upon 
precise percentages of the plaintiff's purchases of crash 
parts are plaintiffs claim for lost profits between November 
1, 1972 and oresent loss of good-will to date. 

These two items, however, of necessity can never be 
computed with natheratical exactitude and the plaintiffs 
have subzitted the testinony of David L. Wasser based upon 
the books and records of the plaintiff to support both of 
these items. 
Wholesale Incentive 4llowance 

Since November 1, 1972 defendants have prevented 
franchised Ford dealers from passing on the wholesale incentive 


&llowance to the plaintiff. This allowance had previously 


been passed on to the plaintiff by franchised Ford dealers. 
HUD ae 


(Tr. 118). Once the plaintiff could not receive the 


wholesele incentive allow ly longer, the plaintiff 


was coupelled to absorb this allowance and sold crash 


parts to service stations and body shops for exactly the 
Same price at which it Rad been selling crash parts prior 
to the wholesale incentive allowance being taken away 


from it by the defendant. 


In Hanover Shoe, Inc. v. United Shoe Mach. Corp., 
tte hoe Mach. Corp. 
392 U.S. 431 (1968) the Court stated: 


We think it sound to hold that when a 
buyer shows that the price paid by hin 
for materials purchased for use in his 
business is illegally high and also 
shows the acount of the overcharge, 

he has made out a prima facie case of 
injury and damage within the meaning 
of 84. 


If in the face of the overcharge the 

buyer does nothing and absorbs the loss, 

he is entitled to treble damages. This 

much seems conceded. The reason is thet 

he has paid more then he should and his 

property hes been illegally diminished, 
3 the price paid been lower his 

woulc have been higher. 


The plainti is entitled to recover the entire amount of the 
wholesale incentive allowance which have been denied to it 


by the defendant if this court finds that the denial of the 


ive allowance to the 
either the Robinson-Pratzan 


set or Section 2 of the Sherman 


The plaintiff's accountant has calculated the 
overpaid by the plaintiff for crash parts because 
not allowed the wholesale incentive allowance. 

ntant has ured three different methods 
to calculete these figures, all of which are based on the 
books and records of FLM. ine three methods which the 
plainti=f's accountant used to arrive at the amount the 
plaintift overpaid are set forth in Exhibit (a) appended 


hereto.* 


2% additional Pre 
From November 1} 


Until Noveaber 1, 1972, the plaintiff had been paying 4 
stral Lincoln-Mercury. Subsequent to that dete, 
when the cefencmt directed Central to cease dealing with the 
plaintiff, the plaintiff was compelled to purchase its parts 
¥ the zigures on exnibit (a) reflect the plaintiff's 
damages to October 8, 1974 and also indicate for 


the Court's convenience what those damages are 
as extended up to Janusry $1, 1975. 


from.other franchised dealers and to pay a 5% premium. 

The plaintiff is entitled to recover the additional 
% premicm cince November 1, 1972 when the defendant 
directed Central to cease dealing with the plaintiff in 
viclation of Sections 1 and 2 of the Sherman Act. (See 
Item 1 ‘d) ex. 106 for identification). 

The plaintiff absorbed this additional 2% premium 
and is entitled to recover the entire 2% additional premium 
from the defendants, pursuant to the Court's statement in 


Hanover Shoe, supra. 
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One-Half Obsolescence Credit Allowance. 


Prior to November 1, 1972, the plaintiff had received 
one-half of the 5% obsolescence credit allowance from 
Central. Subsequent to that date when the defendant's 
directed Central not to deal with the plaintiff in violation 
of Sections 1 and 2 of the Sherman Act, the plaintiff was 
unadle to obtain any obsolescence credit allowance. 

See ex. 106 item 1 (b). 

The plaintiff absorbed the 2% loss of the obsolescence 
allowance, and is, therefore, entitled to recover that entire 
loss from the defendants pursuant to the Court's reasoning 


in Hanover Shoe, supra. 


Lost Profits from November 1, 1972 

Prior to November 1, 1972, the plaintiff's business 
had grown at a steady rate since its inception. Its profits 
had kept pace with its increased volume. After November 1, 
1972 the plaintiff was unable to compete in the sale of crash 
parts with fvanchtead Ford dealers. 

The plaintiff's volume of business suffered accordingly. 
The plaintiff is entitled to recover from the defendant for 
those lost profits which it would have made had its business 
been permitted to expand at a normal rate and not been 


interfered with by the defe idants. 


The plaintirt's accountant, David L. Wacser, by 


using the books and records of FILM has calculated the growth 


rate of the plaintiff and then by taking the plaintiff's 

margin of profit on its volume of sales with allowance for 
overhead and expenses calculated the anount of profits lost 

by the plaintiff between November 1, 1972 and September 30,1972. 
(See ex. 106 Item 5) In antitrust cases, plaintiffs have 

always been allowed to recover fox lost profits which have 


been caused by the defendant's violation of the antitrust lews. 


See Atlas Building Products Co. v. Diamond Block and Gravel 


Co., 269 F.2¢ 950 (10th Cir. 1959); Farmington Dowel Products 


Co. v. Forster Mfe. Co., 421 F.2d 61 (lst Cir. 1970); Autowest, 
Inc. v. Peuseot, Inc., 434 F. 20 556 (2d Cir. 1970). I£ 
the court finds that the defendants have Violated the anti- 
trust lews and these violations have caused the plaintiff 
to suffer a loss cf business aria corresponding less of 
profits on that business, the plaintiff is entitled to 
recover that loss of profits from the defendant. 
Good -Wii), 

The good-will of e business ere those competitive 
advantages inherent in an on going business beyond the 
value of the tangible assets ofthe business itself. 
See Note: Measuring Damegés in Antitrust Cases. 36 Albany L. 


Rev. 773, 779 (1972). 


The defendants have made it obvious and openly stated 


that they do not wish to have anyone but franchised Ford 
Gealers ceal in crash parts. (Tx. 562, 565) The good-will 
of the business is the price that a*willing buyer wavld pay 
a willing seller in an open market for an active business, 


Standard Cil Co. of Cel. v. Moore, 251 F.2d 188 (9th Cir. 1957} 


Cert. denied 356 U.S. 975 (1958), 
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No buyer in the open market would now be willing to 
purchase the plaintiff's business knowing that the defendant 
who is the scle source of crash parts which the plaintiff 
resells is seeking for a means to drive the plaintiff out 
of business. The value that the plaintiff's business 
had as a going concern has been destroyed by the defendant's 
attempt to monopolize the wholesale market in crash parts. 
Even if this Court should issue an order directing the 
defendants to deal with the plaintiff either directly and/or 

— the defendant not to prevent its franchised 
dealers from dealing with the plaintiff, the good-will of 
the plaintiff's business has been destroyed since anyone 
interested in purchasing the plaintiff's business would be 
aware that the defendents are not dealing with the plainriff 
because they wish to do so, but under a court order, and if 
the defendants can in any way avoid that court order, they 
would cease dealing with the plaintiff. 

The plaintiff is entitled to 1.cover for the good-will 

of its business which has been destroyed by the defendant's 


violation of the antitrust laws and their attempt to 


monopolize the wholesale after-market in crash parts. 


The good-will of the plaintiff's business has been 
calculated on a conservative basis by David L. Wasser 
the accountant for the plaintiff. (See ex. 106 item 1 (e)) 
Although the defendants have contested the use of a 
multiplier of ten for the earnings of the plaintiff in 
arriving at good-will, ten has been the standard multiplier 
used in these cases. See Coleman Motor Company v. Chrysler 
Corporation, 376 F.Supp. 546, 564 (W.D. Pa. 1974) See also 


Capitalized Pricing of Injurv to Capvital In Treble Damage 


Suits, 45 Cornell L.0. 84 (1959). it is for che triex of 


fact to determine what the good-will of a business was 


after hearing of the evidence. See Note:Private-Treble 
Demege Antitrust Suits: Measure of Damages for Destruction. 
of All or Part of a Business. 80 Harv.L.Rev. 1566, 1577 
(1967). 

If the plaintiz£ recovers the profits it has lost 
from November 1, 1972 to date, its recovery will not be 
duplicated by also recovering the lost good-will of its 
business. The lost profits which the plaintiff is seeking 
to recover are past lost profits from November 1, 1972 


up to the date of judgmenc. The good-will of the business 


: 

the plzintif? is seeking to recover is the depreciation 
in the value of the business at the present date, when the 
S0ing concera velue of the plaintiff's business has been 
¢ininished by the Gefendant's violations of the antitrust 
laws, 

The ceses have clearly stated that these two items, 
past lost profit and loss of present 800d-will do not 


onstitute e Cuplication of daneges in an antitrust suit, 


See sAtles By‘ ag Products Co. v. Diamond Block and Gravel 


Co., 269 F.2d 956 (10th Cir. 1959) ang Farmington Dowel 


Products Co. vy, Forster Mfo, Co., 421 F.2d 61 (lst Cir, 1970). 

en s_forster Méz. Co, 

Cases such as élbrecht v. Herald Company, 452 F.2¢ 124 
ered Company 


(8th Cir, 1971) are not to the contrary. Those cases only 


State that yeu cannot recover both the damages to the business 
@S 4 going concern ang the damages suffered because of loss of 

bture orofi It does not, however, Prevent you from 
Tecovering vast lost profits as well as injury to the present 
8c0ing concern value of the business, 


Steck Order tiscount and Obsolescence Credit 


Prior to January 4, 1971, the Plaintiff hag its own 
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coce number and was receiving a 5% stock order discount on 
approximately o its crash part purchases. 

In Januery, 1971 when the defendants revoked the plaintiff's 
separate code nunber the plaintiff no longer received the 
Stock order discount (BEE 142), Similarly, after the 
defendants revoked the Plaintiff's seperate code number, 

the plaintiff did not receive one-half of the 5% obsolescence 
credit which it bad rece.ved wher, it had its own code number. 


(Tz. 143) If the court finds that “he reason the defendant 


revoked the plaintiff's Separate code number was in order to 
| 


prevent it from competing with franct!sed Ford dealers and as 
part of its attempt to monopolize tne after-market in crash parts, 
then the plaintiff is entitled to recover for the stock order 
ciscount and obsolescence credits which it was compelled te 

pay because of the defendant's violation of the antitrus+ laws. 
The amounts which the plaintifi has been damaged because of 

the denial of the stock order di: ount and obsolescence credits 


is set forth in ex, 106, «(c) and 2, 


efencant's Refusal to Sell Crash Perts to the Plaintiff. 
Since the inception of its businessin 1965,the defendants 
have refused to sell crash parts directly to the plaintiff 
and have compzulled the plaintiff to purchase crash parts through 
franchised Ford dealers and to pay a premium, If this 
Court finds that the defendants refused to deal with the — 
plaintiff as part of their attempt to monopolize the wholeszie 
after-market in crash parts then the plaintiff is entitled to 
recover all those premiums which it paid to franchised Ford 
dealers because of the defendant's violation of the anti- 
trust laws. The amounts paid by the plaintiff to franchised 
Ford cealers as premiums are set out in ex. 106 item 3, 
; The defendants are not entitled to ény discount for any 
income taxes which the plaintiff would have had to pe, on 


those zonies which it would have earned had its business not 


been interfered with by the defendants. 


4ny wonies which the plaintiff recovers from the defendant 
will be taxed st the time of recovery. See Commissioner of 
Internal Revenue v. Glenshaw Glass Co., 348 U.S. 426 (1955). 


See also Hanover Shee, supra at 503, 


available, and will supply any 
cx testimony which this Court feels are 
necessary in orcer to substantiate the items of damage 
set forth above. However, since all of the items of 
Camage ere bzsed upon the books and records of the 
plaintiff which were made available to the defendant 


? 


there can be no serious dispute as to their accuracy, 


CONCLUSION 
The defendants te ve violated the antitrust laws 


of the United Stetes, in particular 2(a) of the Robinson- 


Patman Act and Sections l énd 2 of the Sherman Act, 


which have substantially injured the plaintiff in its 

business. The plaintiff is ensicled to recover treble damages 
for any damage which it has suffered plus a reasonable attorneys' 
fee and the costsof this action. The plaintiff is entitled 

to taj njoining the defendants from continuing 

their violetion of the antitrust laws in the future and an order 


directing the defendants to sell crash perts to the plaintiff. 


Respectfully submitted, 


JULIEN & SCHLESINGER, P.C. 
Of counsel Attorneys for Plaintiff 


Alfred S. Julien 
Stuart 4. Schlesinger 
David Jaroslevicz 
David L. Nasser 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


FLM COLLISION PARTS, INC., 
Plaintiff, 
-against- Fo Ces ceo .1T sea) 


FORD MOTOR COMPANY and 
FORD MARKETING CORPORATION, 


Defendants. 


DEFENDANTS ' POST-TRIAL 
BRIEF 
Introducticn - In this comprehensive Post-Trial 

Brief for Defendants,* the specific questions posed by the 
Court it the post-trial conference on January 16, 1975 and 
in the Court's Memorandum to Counsel of January 17, 1975 are 
treated against the background of the trial record and the 
basis upon which we urge that judgment should be entered for 
derendants is set forth. 


From the Table of Contents and Table of Authorities 


it will readily appear where in the brief particular questions 


* For the purposes of brevity, the term “defendants" will be 
used to refer to Ford Motor Compeny, Ford Marketing Corpo-~ 
ration, or both, as appropriate. At the close of business 
On December 31, 1974, Ford Marketing Corporation ceased 
doing business and was merged into Ford Motor Company. 
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posed by the Court have been addressed and arguments made by 


plaintiff in its Post-Trial Brief have been answered. * 


References t» Plaintiff's Post-Trial Brief are shown as 

"Pl. Post-Tr. Br.". Citations to pages of the trial tran- 
script are preceded by "Tr." and to pages of the transcript 
of the post-trial conference are preceded by "eo . F.C. + CSE 
tion of paragraphs of the stipulation of facts contained in 
the pre-trial order of September 20, 1974 are preceded by 
"Stip.". The symbol "PX" denotes exhibits of plaintiff re- 
ceived in evidence; "DX" denotes exhibits of defendants. 


I. THE NATURE OF THE ACTION 


Plaintiff FLM Collision Parts, Inc. ("FIM") chal- 
lenges defendants‘ uniform system for the natior.wide distri- 
bution of defendants' "crash parts" contending tnat because 


of the alleged local effect upon plaintiff of the disallow- 


ance of a wholesale allowance the entire distribution system 


violates Section 2(a) of the Clayton and Robinson-Patman 
Acts and Sections 1 and z of the Sherman Act. (Pl. Post- 
Tc. BE. Ge) 

"Crash parts" are used in the repair and replace- 
ment of parts on automobiles and include fenders, grills, 
hoods, deck lids, door panels, quarter panels, rocker panels 
and body side mouldings, all custom-designed and manufactured 
for particular years and models of a vehicle. (Stip. 5) 
Crash parts are to be distinguished from many other auto- 
motive parts (such as batteries, spark plugs and filters) 
which are manufactured by automobile manufacturers and others 
for use on vehicles of various manufacturers and which are 


available from various sources. (Stip. 6) 


Ford, Lincoln and Mercury crash parts are manufac- 
tured both by defendants, and by other manufacturers, using 
dies owned by defendants, who make the parts to defendants’ 
specifications ana sell them only to defendants. (Stip. 4)* 
Defendants at all times have sold crash parts for Ford, 
Lincoln and Mercury vehicles (except for exports from the 
United States or directly to the Federal Government) exclu- 


Sively to franchised dealers for use in their own body shops 


and revair operations or for resale. (Stip. 16) The 6,800 


dealers in the United States (Stip. 14) in turn either use the 
parts in their own body shop repair operations or resell them 
to others, including FLM. 

Defendants have adopted a system of discounts, al- 
lowances and credits set forth in Master Price Lists, which 
apply to their sales cf crash parts to their franchised dealers 
on a uniform national basis. (Stip. 16, Tr. 463) All discounts, 
allowances and credits with respect .o sales by defendants of 
crash parts are credited or paid directly to the franchised 
dealers to whom such parts are solid by defendant. (Stip. 21) 

Plaintiff's complaint stems from its allegation 
that after November 1, 1972 the prices it paid tranchised 
dealers for crash parts were increased by those dealers. 


* Contrary to plaintiff's representations (Pl. Post-Tr. Br. 
1, 59), defendants’ crash parts are not patented. 


neem te 
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Plaintiff claims that a change made in July 197). in defendants’ 
system of discounts, allowances and credits to defendants' 
dealers was responsible for these price increases and that it 
has a claim therefor under the Clayton Act, Section 2(a) — 
the Sherman Act, Sections 1 and 2. FILM commenced this action 
in Februery 1973 with a general prayer for both damages and 
equitable relief. At no time, however, has plaintiff set forth 
in any coherent manner the specific injunctive relief which it 


seeks except to demand that defendants be ordered to sell crash 


parts directly to plaintif®@. (Pl. Post-Tr. Br. $2) 
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STATEMENT OF FACTS 


A. The Parties 

Defendant Ford Motor Company ("Ford") is a corpora- 
tion organized and existing under the laws of Delaware with 
its principal place of business in Dearborn, Michigan. Tt is 
primarily engaged in the manufacture and sale of automotive 
vehicles and related parts and accessories. (Stip. 3) Defen- 
dant Ford Marketing Corporation ("FMC"), a wholly-owned subsid- 
iary of Ford, was also a corporation organized and existing 


under the laws of Delaware whose principal place of business 


was in Dearborn, Michigan. (Stip. 7) FMC was incorporated in 


1970 and from July 1970 through Deccrx 1974 was engaged 
in the sale of Ford, Lincoln and Mercury automobiles manufac- 
tured by Ford and related parts and accessories manufactured 
by “ord and others, which functions had previously been per- 
formed by Ford itself. (Stip. 8) 

Plaintiff FLM is a corporation organized and exist- 
ing under the laws of New York with its principal place of 
business in Yonkers, New York. (Stip. 1) Since its incorpo- 
ration in April 1965, the business of FLM has included the pur- 
chasing of Ford, Lincoln and Mercury "crash parts" from fran- 
chised dealers and the reselling of those parts to others, 


including independent garages, service stations and repaix or 
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"body" shops engaged in automotive service and repair work. 


(Stip. 2) FLM has never purchased crash parts from defendants. 


(Stip. 22) 
B. The Distribution System for 
Defendants' Parts. 

Defendants distribute automotive parts, including 
crash parts, through a nationwide system comprised of three 
channels -- (1) franchised dealers, (2) direct account ware- 
house distributors and (3) national accounts. (Dx. I) 

Crash parts are sold only through the franchised dealer chan- 
nel. Many other automotive parts, such as batteries, spark 
plugs and filters, which are produced by various manufacturers 
and which may be used in different makes of automobiles, are 
sold through all three channels. (Tr. 484) These initial 
steps chosen by defendants for distribution of their automotive 


parts are presented diagrammatically in Chart l. 


ranchised 
Dealers 


(6,800) 


ae 


Direct Account National Accounts 


-—- O11] and Tire 


Warehouse Distributors 


(1,000) Companies 
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The portion of the distribution system shown in 
Chart 1 is the only portion. of the distribution system over 
which defendants exercise any control. Once parts have been 
sold by defendant to a franchised dealer, a direct account 
warehouse distributor or a national account, defendants do not 
place nor attempt to place any restriction or control as to the 
territory within which such parts may be sold, the customers 
to whom they may be sold, or the terms or prices of their re- 
Sale. (PX. 9) 

Tracing the flow of parts down through the distri- 
bution system requires two additions to Chart 1 to reflect 
the different levels of distribution at which the purchasers 
from defendants operate. First, direct and national accounts 
are considered "distributors" since they sell parts to jobber- 
wholesalers. (Tr. 554) Second, franchised dealers play a dual 
role in the distribution system of parts. Some parts purchased 
by the dealers are resold by them to boay shops, fleets and ser- 
vice stations, and the dealer thus acts as a jobber-wholesuier. 
(Tr. 555) Other parts purchased by dealers are used in their 
own automobile repair and servicing operations and the dealer 
thus acts as a “retailer” or "dealer". (Tr. 564) These as- 
pects of the distribution system are shown diagrammatically on 


Chart 2. 


Direct Account 
Warehouse 
Distributors 


National Accounts 
~- Oil and Tire 


| Companies 
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Acting as 


Wholesalers 
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Chart 3 (DX. I) shows defendants' complete system of 
distribution for automotive parts by adding to Chart 2 sales 
of parts by franchised dealers and other jobber-wholesalers to 
body shops, fleets, service Stations, garages and mass merchan- 
Gisers. These entities, as well as franchised dealers, act as 
retailers and sell parts to their ultimate consumers -- automo- 


bile owners. 


Direct Account National Accounts 
Warehouse -- Oil and Tire 
Distributors Companies 


Franchised Dealers Jobber- 
Acting as Wholesalers 
Jobber-Wholesalers 
eed ay 
me 


Franchised Body |] Fleets Service 
Dealers Acting Shops Stations; 
as Retailers Francnised & 
Indevendent 
Garages 


CONSUMERS 
ee 
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Crash parts, as noted above, are sold by defendants 
Only to franchised Ford and Lincoln-Mercury dealers, but are 
ultimately available to the public from franchised dealers, 
body shops, service stations, garages franchised by oil or 
tire companies and independent garages. (DX. I) 

Defendants stock more than 240,000 different parts 
for all Ford, Lincoln and Mercury automobile models for at 
least the five most recent model years. (Stip. 11) Approxi- 
mately 200,000 different automotive parts, including those 
rarely required, are available through defendants’ National 
Parts Distribution Center in Michigan; 42,000 different autom- 
tive parts, including all those commonly required, are available 
through defendants’ 8 Master Parts Distribution Centers (Stip. 
12) (including one in Teterboro, New Jersey for the New York- 
Metropolitan area); and approximately 14,000 different automo- 
tive parts, only those most frequently required, are available 
through defendants' 20 Class A Depots throughout the country. 


(Tr. 737-8) 


C. Defendants' Prices and Terms of Sales. 
eee ee ee a CEE Or Cases 


Defendants' sales of automotive parts through its 
three distribution channels (franchised dealers, direct 
account warehouse distributors and national accounts) through- 


out the United States are made on terms and prices set by 


defendants on a uniform national basis. (Tr. 463) These 
prices and terms are published in the Master Price Lists, 

and in the Policy and Procedure Manual. (Stip. 14) The 
Master Price Lists and the Policy and Procedure Manual set 

up a pricing system for automotive parts based upon the 

level of the buyer in the distribution system described 

above and illustrated in Chart 3 -- as a distributor, jobber- 
wholesaler or dealer. The price which defendants charge fran- 
chised dealers acting as retailers for a particular part as 
set forth in the Master Price Lists is used as a benchmark for 
the pricing system and other prices are computed from it. 
(Stio. 15) 

Franchised dealers are eligible to receive certain 
discounts, allowances and credits from defendants on their 
purchases of crash parts as well as on their purchases of 
other parts. These discounts, allowances and credits are 
set forth in the Policy and Procedure Manual. They are: 

l. The Stock Order Discount. All automotive 
parts stocked by Class A depots are listed on a printed 
stock "order pad" of order forms supplied to franchised 


dealers. (Tr. 712) Each dealer is entitled to order on 


this form from its Class A depot on a specified day of the 


week any parts stocked by defendant and receives a 5% dis- 


count on such purchases because the regularity.of the orders 
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enables defendants' Class A depots to operate more efficiently 
and economically. (Tr. 711-2) 

2. The Wholesale Incentive Allowance. See pp. 
15-19, infra. 

3. The Parts Obsolescence Protection Program 
("POPP") Credit. Franchised dealers may return obsolescent 
parts in their inventories to defendants and receive full 
credit for their purchase price. POPP credits granted for 
any given period are limited to 5% of the dollar amount of 
the franchised dealer's purchases during that period. POPP 
Credits are not granted unless parts are setnened. (Stip. 
16 (c) ) 

lus Inventory Reduction Program 

("SIRP") Credit. Franchised dealers may retur surplus 
parts in their inventories to defendants and receive credit 
for a portion of their purchase price. SIRP credit for ary 
given period is limited to 3% of the dollar amount of the 
franchised dealer's purchases during that period. SIRP 
credits are not granted vnless the parts are returned. (Stip. 


16 (d) ) 


The Stock Order Discount, POPP and SIRP credits are 


all available to franchised dealers regardless to whom they 


sell -- including, for example, sales to FIM. (Tr. 63-5) 


D. The Wholesale Incentive Allowance. 


1. The origin of the wholesale incentive 
allowance on defendants' sales of 


crash parts to franchised dealers. 


The wholesale incentive allowance was established 
long prior to its extension to crash parts in 1968. (Tr. 476) 
The underlying concept for the policy was to encourage fran- 
chised dealers to be active in the wholesaling of automotive 
parts by giving the dealer a lower acquisition cost than when 
the dealer acted as a retailer. This lower acquisition cost 
was at a price comparable to that paid by competing independent 
wholesalers and jobbers selling similar parts available from 
competing manufacturers to the same type of retail customers. 
(Tr. 476) The impetus for this concept had little application 
to crash parts since defendants were the sole supplier of these 
parts to a relatively inelastic market, and hence there was 10 
apparent sales reason to provide an incentive to encourage the 
dealer to wholesale such parts. (Tr. 484) 

Instead, the extension of this wholesale incentive 
policy to crash parts was at the behest of the Federal Trade 
Commission to stimulate competition between independent body 
shops and service stations and the repair shops of franchised 
dealers. Plaintiff's allegation that defendants attempted to 


avoid a "competitive after market" in the wholesaling of crash 
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parts is wholly unsupported by anything in the record, nor 

does plaintiff cite any supporting evidence. (Pl. Post-Tr. 

Br. 4) The incentive was intende’ to utilize defendants 
existing distribution system by encouraging franchised dealers 
to sell crash parts to independent body shops at prices compar- 
able to those paid by franchised dealers when they retail such 
parts in their own body shops. (DX. CS-CV, Tr. 575) Indeed, 
the documentary exhibit relied on by plaintiff (PX. 9) evidences 
defendants' encouragement of their dealers to pass on the bene- 


fits of the incentive to independent body shops. 


2. Modification of the wholesale 
incentive allowance policy. 


Consideration of policy changes with respect to the 
wholesale incentive began in 1970, when officials of defendants 
became concerned over significant increases in wholesale incen- 
tive costs incurred during 1969. (Tr. 4901) During the latter 
half of 1969, due to rapidly escalating wholesale costs, defen- 
dants conducted dealer audits and initiated a detailed study 
of the wholesale incentive system. (Tr. 493-4) The study 
focused on at least three areas of concern. First, there was 
concern with the lack of "control" over incentive allowance 
payments for transactions involving sales to ineligible* 

It should be noted that the term "ineligible" does not mean 
that such a customer cannot purchase parts, but only that 


the sale of parts to such a customer does not entitle the 
selling dealer to wholesale incentive allowance. 


customers such as insurance companies and other franchised 
dealers. (Tr. 494-5, 550-1) In such cases an ordinarily 
eligible customer could act as an intermediary or a conduit 
between the franchised dealer and the ineligible customer. 
In this way, due to the incentive paid the first dealer, the 
ineligible customer could receive the parts from the interme- 
diary at a lower acquisition cost than if it had purchased 
the parts directly from the franchised dealer who would not 
receive the incentive allowance on such a sale. If the ineli- 
gible customer were a dealer, its acquisition costs would be 
lower than if it purchased the parts directly from defendants. 
(fr. 526, 782) 

While a dealer is, of course, generaliy free to 
follow purchasing practices that enable it to acquire parts 
at prices lower than it can get directly from de‘endants, 
this principle does not reasonably apply to the situation 
where defendants are presented with a second claim for an in- 
centive on the same part (i.e., by the ineligible purchasing 
dealer also claiming an incentive upon subse uent resale). 
(Tr. 526-32, 782) This problem arose due to the inability of 
defendants to detect such practices since they had no right to 


audit the intermediary's books (assuming, of course, that the 


intermediary is someone other than a franchised dealer). (Id.) 


Thus, one reason for changing the policy with respect to this 
wholesale incentive was to prevent such improper practices by 
franchised dealers by making sales to wholesalers ineligible 
for the incentive allowance. 

A second and basic concern was that the wholesale 
incentive allowance was being paid to franchised dealers 
when they were not performing the wholesaling function. 
(Tx. 495-6, 563-4) Performing the wholesaling function en- 
tails moving the merchandise from the wholesaler level down 
to the retailer level. (Tr. 496) Sales to another wholesaler 
Simply do not fulfill this function, but merely move the goods 
laterally at the same distribution level. Additionally, the 
wholesaling of automotive parts entails substantial invest- 
ments in inventory and facilities and defendants concluded 
that continuing to grant the incentive upon sales by dealers 
to other wholesalers would in effect encourage dealers to 
attempt to be treated as wholesalers without having made the 
necessary additional investment or assumed the duties and 
responsibilities 6£ a wholesaler. (Tr. 564-6) 

A third concern of defendants was that franchised 
dealers who sold automotive parts to wholesalers would claim 
entitlement to the still lower acquisition cost of a warehouse 


distributor even though they did not possess the qualifica- 


tions to act as a warehouse distributor and they were not 
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recognized as such either by defendants or the trade. (Tr. 
554-66) While this problem could arise with respect to crash 
parts, it was particularly acute in those product lines utiliz- 
ing dual channels of distribution. For example, “Motorcraft" 
parts are sold both to direct account warehouse distributors 
and to franciised dealers. The warehouse distributors perform 
the distributors' function by selling to wholesalers and are 
thereby entitled to an appropriate additional trade discount. 
In contrast, franchised dealers normally perform the whole- 
salers' function by selling to retailers such as independent 
body shops and are thereby entitled to a single trade dis- 
count in the form cf a wholesale incentive allowance. To 
avoid the problem of franchised dealers claiming an addi- 
tional trade discount for a function they were not qualified 
to perform, defendants decided to refuse to recognize dealers 
as warehouse distributors and to make sales to wholesalers in- 


eligible for the wholesale incentive allowance. (Tr. 557) 


E. Sales of Crash Parts by Franchised Dealers. 


As already noted, the discounts, allowances and 


credits, including the wholesale incentive allowance, with 
respect to sales by defendants of crash parts are credited 
or paid directly to the franchised dealers to whom such parts 
are sold by defendants. (Stip. 21) Franchised dealers indi-~ 


vidually decide the prices at which and the terms on which 


they resell crash parts to their customers. (PX. 9) Defen- 
dants do not control that decision. Franchised dealers may 

or May not elect to reflect, in whole or in: part, in their 
prices and terms of sales to any particular customer any dis- 
counts, allowance or credit which they receive from defendants 
with respect to their purchases of crash parts. Whether a 
franchised dealer reflects in its prices or terms of sale any 
portion of the discount, allowance or credit received by it 
from defendants does not in any way affect its receipt by 


the franchised dealer. (DX. G; Tr. 64=5). 


F. FLM's Business in Crash Parts. 

Since its incorporation in April 1965, FLM has con- 
ducted a local business primarily in the Bronx and southern 
Westchester County in which it purchased Ford, Lincoln and 
Mercury crash parts from franchised Ford and Lincoln-Mercury 
dealers and resold such parts to independent body shops, 
garages and service stations in that area. (Stip. 2, Tr. 705) 


There is no evidence that FIM has ever performed a recognized 


role in defendants' cr°sh parts distribution system, but only 


that it merely functioned as an added intermediary between 
franchised dealers and retail customers. 
FIM has from time to time purchased crash parts 


from only four Ford or Lincoln-Mercury dealers: Central 


Lincoln-Mercury Corp. ("Central") of Brooklyn (dealership 
sold to Atlas Lincoln-Mercury, Inc. ("Atlas") in July 1972), 
Thomas Motors, Inc. ("Thomas") of Yonkers, Parkview Lincoln- 
Mercury, Inc. (“Parkview") of Yonkers and Pleasantville Ford, 
Inc. ("Pleasantville") of Pleasantville. (Stip. 22) 

Whatever its source or sources of supply, FLM's 
dollar volume of sales of crash parts has increased steadily 
over the years, including the period after defendants' modi- 
fication of the wholesale incentive allowance policy was made 
effective with respect to resales to FLM. (Stip. 30) The 
prices FLM pays various franchised dealers for the parts it 
purchases, the terms on which it buys the parts and the choice 
of dealers with which it does business are all matters for 
negotiation between FLM and the dealers, and defendants have 
not played nor sought to play any role in such matters. (PX. 
a, Ps S20e3) 

From November 1, 1968 until July 1, 1971 franchised 
dealers selling crash parts to FLM were not foreclosed under 
the language of the Policy and Procedure Manual with respect 
to “ineligible sales" from claiming wholesale incentive allow- 
ance credits from defendants on such sales. On July l, 1971, 
for reasons stated above, the statement of the Wholesale Incen- 
" 


tive Program in the Manual was clarified with respect to "in- 


eligible sales" to specify as ineligible: "Sales to any 


customers NOT engaged in automotive service or repair work 

except export agencies. ...”" (EX. AH) FLM does not dis- 
pute that it clearly falls within this ineligible category. 
(Pl. Post-Tr. Br. 6) 

Despite this clarification in the statement of 
the Wholesale Incentive Program, both Central and, later, 
Atlas continued to claim from defendants wholesale incen- 
tive allowance credit for sales to FLM until November Ly 
1972, some 16 months after the policy change. (Stip. 24) 


An oversight on the part of the responsible em- 


ployees of defendants led defendants to continue to pay 


wholesale incentive allowance credit claimed by Central 
and Atlas with respect to such sales until November 1, 
1972. When this error was discovered by the responsible 
personnel at defendants, the payment of such credit was 
promptly terminated, and since that date, no franchised 
dealer has received wholesale incentive allowance credits 


from defendants for resales to FLM. (Stip. 26) 


INTRODUCTION TO ARGUMENT 


The succeeding sections separately analyze against 
this factual background the various legal theories and 
Claims for relief tendered by plaintiff. Section III ad- 
dresses plaintiff's contentions that it has both standing 
to sue and a cause of action under the Robinson-Patman Act. 
Section IV responds to plaintiff's assertions that defen- 


dants have violated Sherman Act, Section 1. Section V 


reviews plaintiff's allegations of a violation of Sherman 


Act, Section 2. While we de not believe that the Court 

should reach the issue of relief, in the interest of complete- 
ness, Section VI considers plaintiff's demands for damages 

and Section VII addresses plaintiff's varying suggestions 


as to injunctive relief. 


PLAINTIFF HAS FAILED TO ESTABLISH A 
CLAIM UNDER THE ROBINSON-PATMAN ACT 
ee ee FANE 


The undisputed fact that plaintiff was never a 
direct purchaser of crash parts from defendants poses two 
insurmountable obstacles for plaintiff. First, plaintiff 
must show that it has standing even to assert a Robinson- 
Patman Act claim.* Second, assuming plaintiff has standing, 
it must demonstrate that it has a cause of action under this 
Act. 

As analyzed in detail in this section, t essen- 
tial requirements which plaintiff must meet are: (a) for 
Standing to sue, that the plaintiff be a purchaser from 
the alleged discriminator, and (b) for a cause of action, 
that the purchasers from the alleged discriminator be treated 
unequally. Unless plaintiff is able to invoke the "in- 
direct purchaser doctrine", which we submit it may not, 
Plaintiff is not a purchaser and its Robinson-Patman claim 
must be dismissed for lack of Standing. In addition, since 
defendants' actual customers are treated identically there 
is no discrimination and thus plaintiff has no cause of 
action. 


eeeneeesheaeeemeeeneneemee eens eee 


* Section 2(a) of the Clayton Act as amended by the 
Robinson-Patman Act (15 U.S.C. § 13(a)). 


Plaintiff Lacks Standing to Assert a Price 
Discrimination Claim Since it is Not a 
Purchaser from DefLendants 

During the post-trial Conference held January 16, 


1975, the Court requested that the parties address them- 


selves to the issue of whether plaintiff would have standing 


to raise a claim under Section 2(a) of the Clayton Act, as- 


suming arguendo that there existed an unlawful price dis- 
crimination in favor of franchised cealers selling crash 
parts to independent body shops not enjoyed by franchised 
dealers selling similar parts to FLM. (P.T.C. 4-5) 

We submit that plaintiff lacks standing to assert 
a Robinson-Patman claim under the applicable statutory pro- 
visions, relevant legislative history and the decisional 
law. Additionally, we urge the Court to consider the seri- 
ous implications of a contrary holding. Giving plaintiff 
standing to assert Robinson-Patman claims which properly 
belong to franchised dealers would open defendants to double 
liability (actually sextuple liability and double attorney's 
fees) for any single act of discrimination that might be 
found since recovery by plaintiff would not preclude similar 
recovery by franchised dealers for the same act of price 
discrimination. Nothing in the Robinson-Patman Act supports 


such a punitive policy. 


Second, plaintiff's standing to assert a claim 
under Section 2(a) renders completely nugatory the express 
proviso of that section preserving the right of sellers to 
select their own customers.: In effect, giving plaintiff 
standing to assert a Section 2(a) claim would be equating 
a direct purchaser's customer with the purchaser. The Court 
would be saying: "Ford, you must treat FLM as vour customer 
because several of your franchised dealers whom you have 
selected as your customers have on their own chosen to sell 
to FLM even though you have never desired FLM as your customer 
and have consciously and purposefully rejected FLM as a direct 
purchaser." We submit that this would be an unjustified 
repudiation of the express language of Section 2(a). 

1. Section 4 of the Clayton Act must be read 

in conjunction with the requirements imposed 

by the Robinson-Patman Act and the legisla- 

tive history of each Act. 

Saction 4 of the Clayton Act (15 U.S.C. § 15) is a 
broadly worded provision stating the most r:.dimentary requi-e- 
ments for standing to sue under the antitrust laws. It pro- 


vides in relevant part: 


"That any person who shall be injured in his 
business or property by reason of anything 
forbidden in the antitrust laws may sue 
therefor . . . and shall recover threefold 
the damages by him sustained, and the cost 
of suit, including a reasonable attorney's 
fee." 


Plaintiff's assertion of injury because of the dis- 


ruption of its previously profitable relationship with several 
of defendants' franchised dealers is insufficient to give it 
Standing under Section 4: 

"It is well settled that despite its broad 

language § 4 of the Clayton Act does not 

give a private cause of action to a person 

whose losses result only from an interrup- 

tion or diminution of profitable relation- 


ships with the party directly affected by 
alleged violations of the antitrust laws." 


Snow Crest Beverages Ve Receipe Foods, 147 
F. Supp. 907,909 (D. Mass. 1956). 

Section 4 spans the spectrum of antitrust laws 
ranging from Sherman Act, Sections 1 and 2 Claims to and 
including price discrimination under the Robinson-Patman Act, 
and the legislative history of Section 4 confirms that it was 
intended only to be Supplementary to the substantive provi- 
Sions of the antitrust laws. Ss. Rep. No. 698, 63d Cong., 
2d Sess. 9 (1914). Hence Section 4 must be read in conjunc- 
tion with the jurisdictional requirements imposed by the sub- 
Stantive antitrust provisions which are in issue. 

The Supreme Court has emphasized recently that the 
jurisdictional requirements of Section 2(a) are more stringent 
than those imposed by the Sherman Act. Gulf oOij Corp. v. 
Copp Paving Co., 43 U.S.L.W. 4059, 4062 (December 17, 1974). 
Clayton Act, Section 4, which establishes the right of a 


Private party to bring Suit, also must be applied in accor- 
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dance with the jurisdictional requirements of Section 2(a). 
In applying the broad language of s_ction 4 to 
Specific substantive Provisions, the Second Circuit Court 


of Appeals has developed the so-called "target test".* See 


€-g-, Calderone Enterprises Corp. v. United Artists Theatre 
= Er prises Corp. tS teat re 


Circuit, 454 F.24 1292 (2a Cir.), cert. denied, 406 U.S. 


930 (1971); Fields Productions, Inc. v. United Artists Cor <7 
tons, Ince SES COrpe 


432 F.2d 1010 (24 Cir. 1970), cert. denied, 401 U.s. 949 


(1971); Billy Baxter, Inc. yv. Coca-Cola Co., 431 F.2d 183 


(2d Cir. 1970), cert. denied, 401 U.S. 923 (E971) + See Corp. 


v. Radio Corp. of America, 407 F.2d 166 (24 Cir.), cert. 
denied, 395 U.S. 953 (1969). 


The questions posed by the "target test" are ‘ion 
mentally twofold: (a) is Plaintiff a member of the class of 
persons intended to have a cause of action under the particular 
Provision of the antitrust laws invoked, and (b) if SO, was 
Plaintiff's injury causally connected to the claimed violation 


of the antitrust laws. See e.g. Billy Baxter, Inc. y, 


Coca-Cola Co., supra at G7. 
a Oe SUPT 


eet 


* The "target test" has also been adopted by the Fourth 
and Ninth Circuits. See €+g-» South Carolina Council of 
Milk Producers v. Newton, 360 F.2d 414 (4th Cir.), cert. 


denied, 385 U.S. 934 (1966); Karseal Corp. v. Richfield 
Oil Corp., 221) F.2d -358 (9th Cir. 1555). 


We submit that plaintiff's status is not one that 
Congress intended to provide with a cause of action under 
Section 2(a), thus the question of whether plaintiff has 
Sustained injury causally related to a violation of Section 
2(a) becomes irrelevant. Plaintiff lacks standing. 

Section 2(a) provides in pertinent part: 


“That it shall be unlawful for any person engaged 
in commerce, in the course of such commerce, 

either directly or indirectly, to discriminate 

in price between different purchasers cf commo- 
dities of like grade and quality, where either 

or any of the purchases involved in such discrim- 
ination are in commerce, or such commodities are 
sold for use, consumption, or resale within the 
United States .. ., and where the effect of such 
discrimination may be substantially to lessen 
competition or tend to create a monopoly in any 
line of commerce, or to injure, destroy, or prevent 
competition with any person who either grants or 
knowingly receives the benefit of such discrimina- 
tion, or customers of either of them: . . . provided 
further, that nothing herein contained shall pre- 
vent persons engaged in selling goods, wares, or 
merchandise in commerce from selecting their own 
customers in bona fide transactions and not in 
yeetraint of trade .. . 3" 


The crucial words under Section 2(a) relevant to the 
issue of standing are “to discriminate in price between different 
purchasers"; this phrase defines the class of persons Congress 
intended to give a cause of action for a violation of the 


Section. That Congress intended to limit the class to direct 


purchasers is clear from the legislative history. The Senate 


Judiciary Report states: "Section 2(a) attaches to competi- 


tive relations between a given seller and his several 


Customers . 3.3" Ss: Rep. No. 1502, 74th Cong., 2d Sess. 4 
(1936) (emphasis added). And the House Report defines the 
protected class in even more unambiguous language: "Section 


2(a) attaches to competitive relations between a given seller 


and his customers. It concerns discrimination between customers 
en between customers 


of the same seller." H.R. Rep. No. 2287, 74th Cong., 2d Sess. 8 
(1936) (emphasis added). 

The Court in its post-conference Memorandum to 
Counsel dated January 17, 1975 inquired as to the signifi- 
cance of the following clause in Section 2(a) as it relates 
to the issue of standing: “where the effect of such dis- 
crimination may be... to injure, destroy, or prevent 
competition with any person who either grants or knowingly 
receives the benefit of such discrimination, or with cus- 
tomers of eicher of them... ,." (paragraph 1, emphasis in 
memorandum). This clause simply identifies the levels of 
competition at which injury to competition may occur and 
Support a claim under the Act by the protected class of 
customers. "The language clearly is not meant to define 
‘purchaser’ but to indicate the conditions under which a 
discrimination is actionable ..." Klein v. Lionel Corp., 
138 F. Supp. 560, 563 (D. Del.), aff'd, 237 F.2d 13 (3d Cir. 


1956). That is, the words "customers of either of them" de- 


fine only the violation and not who has standing. 

Standing depends upon Section 4 as interpreted by 
the courts under the "target" theory. The evidence is clear 
in this case that the target of defendants’ policy was their 
dealers not FIM. The wholesale incentive policy and the modi- 
fications of that policy were directed at the dealers and not 
FLM. If anyone had a cause of action, it would be the 
dealers. See pp. 45-7, infra. 

' Thus FLM can find support neither in the statute 
nor the legislative history for its claim of standing as a 


purchaser's customer to assert secondary-line injury. 


2. Decisional law cleariy holds that plaintiff 


lacks standing to claim secondary-line injury. 


We begin our review of the case law with an examin- 
ation of plaintiff's argument that the clause "customers of 
either of them," gives a customer of the direct purchaser 
such as FLM, standing to assert a claim based upon injury 


to the competition between it ard direct purchasing fran- 


chised dealers who wholesale crash parts (so-called "secondary- 


line" injury). In support of this argument plaintiff in- 
appropriately relies on Perkins v. Standard Oil Co. of 

California, 395 U.S. 642 (1969). (Pl. Post-Tr. Br. 19-20) 
In Perkins, the plaintiff, who was both a wholesaler and a 


retailer, was a direct purchaser of gasoline products from 


Standard Oil. Plaintiff claimed that a retail outlet in 
direct competition with plaintiff was paying a lower price 
when it purchased through its parent-jobber and parent- 
wholesaler than the plaintiff paid when it purchased directly 


from Standard Oil. The Court simply held that the vohrase 


"customers of either of them" allowed a non-favored direct 


purchaser, such as the plaintiff in the Perkins case, to 
establish the requisite effect upon commetition by showing 
an injury to the competition at the level of a "customer" 
of the favored purchaser even though that customer was twice 
removed (i.e., at the so-called “fourth level") from the 
supplier. 395 U.S. at 647. 

Contrary to plaintiff's contention, Perkins stands 
for precisely the opposite proposition from that asserted 
by plaintiff: A direct purchaser may assert a claim for price 
discrimination favoring remote customers of the supplier 
who compete with the direct purchaser. It provides no 
support for the proposition that a remote customer may claim 
price discrimination favoring direct purchasers. The Court 
implicitly recognized that Section 2(a) of the Clayton Act 
imposes a threshold requirement that a plaintiff be a pur- 
chaser from the alleged discriminator; having passed this 


test, a plaintiff is given considerable latitude to show 


the level of competition at which the competitive injury 


Was sustzsined. 
The District Court's opinion ir Klein v. Lionel 

Corp., supra, further supports our position. There the 
Court held that plaintiff had no, cause of action under 
Section 2(a) for two reasons: (a) plaintiff was not a 
purchaser from the seller but a retailer purchasing from 
a jobber, and (b) jobbers received the same discounts as 
Chain stores and mail order houses. 138 F. Supp. at 566. 
Even though the Court found no discrimination at the jobber 
level, it noted that had a direct purchasing jobber been 
discriminated against by the seller, the jobber would have 
standing under Clayton Act, Section 4 and a cause of action 
under Clayton Act, Section 2(a), but declined to state whe- 
ther this would also give rise to standing and a similar 
cause of action in favor of a customer of the discriminated 
jobber. 138 F. Sur, 564. With Judge Rodney's analysis 
before it, the Court of Appeals in its affirmance held 
unequivocally that: 

“The decisions of many cases (footnote omitted) 

have crystallized the rule that an individual 

can have no cause of action under Section 2(a) 

of the Clayton Act unless he is an actual pur- 

chaser from the person charged with the dis- 


crimination.” 237 F.2d 13 at 14-15. 


In the light of the lower court's opinion, we 


Submit that the clear import of the Court of Appeals state- 


ment is that the question reserved by Judge Rodney must be 


answered in the negative -- the customer of the disfavored 
Purchaser has no standing. 

This requirement that a plaintiff be a purchaser 
also has been upheld in decisions in District Courts in 
this Circuit. In United Banana Co. v. United Bruit Co., 
245 F. Supp. 161 (D. Conn. 1965), aff'd, 362 F.2d 849 (2d 
Cir. 1966), the Court quoted with approval the above passage 
from Klein v. Lionel stating: 

“In order for the plaintiff's claim to have 
legal merit under the Clayton and the 
Robinson-Patman Acts, 15 U.S.C. § 13(a), it 
must be proven that it is an actual purchaser 
from the defendants before discrimination can 
be charged." 235 F. Supp. at 168; accord, 
Baim & Blank, Ine., v. Philce Corp., 148 F. 
wUPp.s 941, 543 (E.D.N.Y. 1957), 

in P.t.C. Vv. Sun O11 Co., 371 U.S. 505 (1963) 
involving an oil company's preferential pricing to direct 
purchasing service station operators participating ina 
“gas war" over other direct purchasing service station opera- 
tors, the Supreme Court noted: 

"It is the very operators of the other Sun 


Stations which compete with McLean who are 
the direct objects of protection under the 


Robinson-Patman Act. The basic p rpose of 


the Act was to insure that such purchasers 
from a Single Supplicr, Sun, would not be 
injured by that supplier's discriminator 
practices.” 371 U.S. at 515 (emphasis added). 


In Bolick-Gillman Co. v. Continental Baking Co., 206 


F. Supp. 151 (D. Nev. 1961), the District Court considered 
the requirements of standing to assert a secondary-line 
injury claim by examining the Supreme Court's decision in 
F.T.C. v. Morton Salt Co., 334 U.S. 37 (1948) and concluded: 


“We have no doubt but that the essence of a 
secondary-line case is the injury to com- 
peting buyers from the same seller. See 
F.7.C. V. Morton Salt Co., 334 U.S. 37, 45 
et seq. (1948), where there are repeated 
phrases such as ‘competitive injury between 
a seller's customers.' Accordingly, we are 
satisfied that a plaintiff, when suing to 
enforce the Act on a theory of injury to 
secondary-line competition, must allege and 
show that he was a purchaser from the defen- 
Gant. s« 2ue FL. Sune. ae Tae, 


3. Fred Meyer is not applicable to claims 


of price discrimination. 
In F.T.C. v. Fred Meyer, 390 U.S. 341 (1968) the 


Supreme Court held that Section 2(d) of the Clayton Act re- 
quires that a supplier who gives promotional allowances to a 
airect buying retailer must also make them available on com- 
parable terms to those who buy his products through whole- 
salers and compete with the direct buyer in resales. 390 U.S. 


at 358. The most obvious distinguishing feature of Fred 


Meyer is that it addresses itself only to the meaning of 


the word “customer" in Section 2(d) of the Act, which is an 
entirely different provision in both purpose and effect than 


Section 2(a). As Rowe states: 


“These provisions [Sections 2(d) aand 2(e)] 
impose more severe legal sanctions than the 
Standards applicable to direct or indirect 
discrimination in price. Thus a supplier's 
failure to grant promotional benefits on 

"proportionally equal' terms will create 
a violation irrespective of any adverse 
impact on competition, and a prima facie 
unlawful promotional arrangement under 
Sections 2(d) and 2(e) cannot be 'justified' 
through all of the provisos available to 
validate a price discrimination subject to 
Section 2(a). Rowe, Price Discrimination 
Under the Robinson-Patman Act, 36 1 

Rowe 


Indeed the Supreme Court in an earlier opinion 

pointed out that the "absolute" prohibition of Section 2 (d) 
was designed to create a legal incentive to formulate busi- 
ness transactions in terms of price, so as to facilitate 
ready comparison and judgment under the flexible criteria 
governing price discrimination under Section 2(a). F.T.C. 

Simplicity Pattern Co., 360 U.S. 55, 65, 68 (1959); Rowe 
365. Thus the broader scope given to the word "customer" in 
Section 2(d) is arguably consonant with this aim of encour- 


aging competition by price rather than promotion. 


In fact, the result in Fred Meyer was presaged over 


twenty years earlier by one leading commentator who emphasized 
that while an expansive reading given “customer" in Section 2(d) 
and “purchaser” in Section 2(e) was justified by the special 
purposes of these sections, it should not be stretched to include 


“purchaser” in Section 2(a): 
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"Under Sections 2(d) and (e) of the Act, 
requiring Proportionally equal Promotional 
allowances and Services to all Purchasers, 

an even broader concept of who is a Pur- 
chaser has been introduced by the Commission. 
Por this purpose all Purchasers from whole- 
Salers are seemingly placed in the Sane 
Category as direct retail buyers. The 
Second Circuit Court of Appeals has approved 
this reasonable construction of Section 2 (e) 
in Elizabeth Arden, Inc. v. PIC [I56 F.2¢@ 132 
(26 Cir. IS€}]. Since any concept of an 
“indirect" purchaser is necessarily tied in 
with a basic belief in what the equities 
require, and these requirements are not the 
Same in subsections (e) and (a), to give the 
word "purchaser" a broader meaning under (e) 
Seems justified." H. 1. Shniderman, "The 


Tyranny of Labels" -- A study of Functional 
Discounts Under the Robinscon-Patman Act, 60 
Harv. L. Rev. 571, 589-90 (1947) (footnotes 
omitted). 


Another fundamental reason for not applying the 
Fred Meyer decision in the marketing circumstances of the 
instant case is that in so doing this Court would be vitiat- 
ing the express Proviso in Section 2 (a) entitling suppliers 
to select their ow customers which the Supreme Court neces- 
Sarily found inapplicable under Section 2(d).* rt was with 


respect to claims under Section 2(a) made by entities such 


ene 


& 


pro- 
to 
ily 
for purposes 
¢ 
ing inoperative this a) insofar 
as Section 2(d) is co See also, Shniderman, 


Supra. 
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as FIM -- undesired and unsolicited customers -- that this 
proviso was promulgated to protect suppliers such as de- 
fendants. This is evidenced by the legislative history 
of the provision. At the time of the enactment of the 
Robinson-Patman Act, Congressman Utterback, Chairman of 
the Conference Committee, explained this proviso in the 
following manner: 

"The bill contains the proviso already con- 

tained in the present Clayton Act permitting 

sellers to select their own customers in bona 

fide transactions and not in restraint of 

trade... . 80 Cong. Rec. 9418 (1936). 
And its continuing validity has been repeatedly affirmed in 
Subsequent casq,law. See e.g., F.T.C. v. Simplicity Pattern 
Co., 360 U.S. 55, 66 (1959) (the proviso codifies the rnle 


of United States v. Colgate & Co.); Naifeh v. Ronson Art 


Metal Works, Inc., 218 F.2d 202 (l0th Cir. 1954); Shaw's 


Inc. v. Wilson-Jones Co., 105 F.2d 331 (3d Cir. 1939); 
Klein v. Lionel Corp., 138 F. Supp. 560 (D. Del.), aff'd, 
237 F.2d 13 (3d Cir. 1956); Bird & Son, inc., 25 ¥:9.¢. 


548, 553 (1937). 


4. The “indirect purchaser doctrine" is not 


applicable to give plaintiff standing. 


The teaching of the statute, of the legislative 
history and of the decisional law is that unless plaintiff 


can establish that it was either a direct or an "indirect" 


purchaser from defendants, it lacks standing to assert any 
cause of action under the Robinson-Patman Act. Plaintiff 
has admitted throughout this proceeding that it never pur- 
chased crash parts directly from defendants but only through 
franchised dealers. (Stip. 22) Thus, plaintiff could only 
prevail were it able to invoke the “indirect purchaser doctrine”. 
This doctrine initially articulated by the Federal 
Trade Commission* has crystallized in subsequent judicial 
applications to mean that a purchaser from an intervening 
seller may be treated as a unhinaece from the supplier for 
purposes of Section 2(a) but only (a) where the supplier 
desired this purchaser as a customer and engaged in direct 
solicitations, contractual agreements or other purposeful 
contacts of an inducing nature, or (b) where sales by the 
actual seller were so controlled by the supplier hac thew 
were in reality sales by the supplier. See e.g., Hiram 
Walker, Inc. v. A & S Tropical, Inc., 407 F.2d 4 (5th Cir.), 
cert. denied, 396 U.S. 901 (1969) (no control over discounts 


granted by direct purchasing wholesalers) ;. Monroe Auto 


Equipment Co. v. F.T.C., 347 F.2d 401 (7th Cir. 1965), cert. 


denied, 382 U.S. 1009 (1966) (contractual relationship with 
indirect purchaser); Purolator Products, Inc. v. F.T.C., 65 


F.T.C. 8 (1964), aff'd, 352 F.2d 874 (7th Cir. 1965), cert. 


* Kraft-Phenix Cheese Corp., 25 F.T.C. 537 (1937). 


denied, 389 U.S. 1045 (1968); Checker Motors Corp. v. Chrysler 
Corp., 283 F. Supp. 876 (S.D.N.Y. 1968), aff'd, 405 F.2d 319 


(24 Cir, 1969); Klein v. Lionel, 237 F.2d 13 (34 Cir. 1956); 

K. S. Corp. v. Chemstrand Corp., 198 F. Supp. 310 (E.D.N.Y. 
1961); Thompson Products Inc., 55 F.T.C. 1252 (1959) (approved 
customers to whom distributors sold); E. Edelmann & Co., 51 
P.T.C. 978 (1955), aff'd, 239 F.2a 152 (7th Cir. 1956) (set 


terms and conditions of resale); Whitaker Cable, 51 F.?f.c. 


958 (1955), aff'd, 239 F.2a 253 (7th Cir. 1956) (supplier 


signed and approved contracts with distributors' customers 


setting terms of sale); Champion Spark Plug Co., 50 F.T.C. 30 


(1953) (manufacturer conducted negotiations and set terms and 
conditions of sale); Dentists! Supply Co. of New York, 37 F.T.c. 
345 (1943) (manufacturer solicited customers and suggested 
retail prices); Luxor, Ltd., 31 F.T.C. 658 (1940) (control 
over resale prices under state Fair Trade contracts) .* 

The rationale of the indirect Purchaser doctrine 
is premised on responsibility: the supplier is held respon- 
sible to remote purchasers only if he solicited their patron- 


age or so controlled the terms of resale as to make the custo- 


* It is significant that in no reported decision has a 
private plaintiff successfully recovered damages by 
invoking the indirect purchaser doctrine. Indeed, the 
Court of Appeals in Klein concluded that the doctrine 
should not be applied in cases where the plaintiff 
seeks, as here, treble damages. 237 F.2d a 35, 


mer in reality that of the supplier. As plaintiff recognized 


(Pl. Post-Tr. Br. 34), the Second Circuit Court of Appeals 


succinctly stated the limits of this duty in American News Co. 


¥._F.7.C, 300 F.2d 104 (24 Cir.), cert. Genied, 371 U.s. 
824 (1962). In the sentence following the passage quoted 
by plaintiff, the Court stated: 


“If there is no control the duty naturally 
ends, for the manufacturer has no power to 
protect the buyer's competitors." 300 F.2d, 
109-10. 


in Purolator Products, Inc., 65 F.T.C. 8 (1964), 
aff'd, 352 F.2d 874 (7th Cir. 1965), cert. denied, 389 U.S. 
1045 (1968), the Commission articulated in considerable 
detail the factors it considered crucial to invocation of 


the indirect purchaser doctrine: 


"Where the prices to be charged the indirect 
urchaser are effectively established by the 

manufacturer, and where virtually all the 
conditions and termS upon which the sale is 

to be consummated are fixed by the manufacturer 


or are subject to its approval, the predicate 
for a ee that the indirect eucehasar is 
a purchaser from the manufacturer has been 
constructed. Other factors to be considered 
Nn arriving at the conclusion are instances 
of direct contact between the indirect pur- 
chaser and the manufacturer, such as direct 
negotiation of franchise agreements, direct 
solicitation of orders by the manufacturer's 
salesmen even though the orders are filled 
by the intermediary and the manufacturer 
looks to the intermediary for payment, direct 
negotiations for changes in price, direct 
policing of the indirect purchaser's resale 
prices, direct provision of advertising mate- 
rials, and inspection by the manufacturer to 


insure that the indirect purchaser is fulfill- 

ing the terms of its agreement with the manu- 

facturer's distributor or wholesaler." 65 

F.T.C. at 32 (emphasis added). 

The record is emphatically clear that FLM was not 

a solicited customer of Ford or a desired component of Ford's 
distribution system of crash parts. As soon as responsible 
Ford personnel discovered the true significance of the 
relationship between FLM and Central Lincoln-Mercury ("Cen- 
tral"), Ford took steps to cancel the second parts code issued 
to Central. But even if FLM were viewed as an indirect pur- 
chaser of defendants while Central possessed the second parts 
code, that state of affairs ceased in January 1971 with the 
cancellation of the second code. * 


The evidence also reveals plaintiff's awareness 


that defendants' seller-purchaser relationship was solely 


with the franchised dealers and not with FLM. Beginning in 


1965 when FLM was established, Mr. McKee knew that under 
defendants' long-established policy FLM could not buy directly 


from defendants and that FLM could only act as a representative 


Of course, even assuming FLM was an indirect purchaser 
of defendants prior to the end of January, 1971, there 
could be no violation of the Robinson-Patman Act during 
that period since there was admittedly no price discrim- 
ination. Franchised dealers at that time received the 
same wholesale incentive allowance for sales to FLM as 
they did for sales to all eligible customers. This policy 
was not changed until July 1, 1971 (and made effective 
for sales to FLM only on November 1, 1972). (Nor did 
this policy change result in any violation of the 
Robinson-Patman Act as discussed in detail at pp. 47-55, 
infra.) 


of a franchised dealer. (Tr. 137) Hence, Mr. McKee in form- 
ing FLM attempted to achieve the best of both worlds: asso- 
ciate FLM as closely as possible with a franchised dealer so 
as to enjoy the benefits of the allowances accorded franchised 
dealers, but remain technically separate from such dealer to 
avoid the attendant responsibilities and related overhead. 
This is reflected in the agreement dated April 21, 1965 

(DX. 0) setting forth the relationship between Central and 
FLM under which FLM sought to use the name, credit and 
franchise of Central as a cover for its business and to gain 
the use of a second parts code number obtained in the name 

of Central from defendants. 


Defendants' processing of orders originating with 


FLM and the delivery of such orders similarly show that 


defendants never regarded FLM as their customer. Any time 

FLM placed an order either orally or in writing with defen- 
dants it was required to use a parts code number issued to a 
franchised dealer in the dealer's name. (Tr. 115, 198-199) 
Defendants looked to the dealer alone for payment; the 

dealer was directly billed for the parts purchased and the 
dealer bore any risk of non-payment by FLM. (Stip. 29) Under 
such circumstances, FLM uniformly acted simply as a represen- 
tative of a franchised dealer in placing any orders with 


defendants. 


FIM acted in a similar manner when making direct 
pickup of parts at Teterboro. The record indicates that 
customers of franchised dealers are often permitted to pickup 
parts directly from the Teterboro Master Parts Depot provided 
they have obtained authorization to do so from the dealer. 

(Tr. 730) FLM held such authorizations and in this respect 
as well acted simply as a representative of franchised dealers 
in its dealings with defendants. 


The record is equally clear that defendants exer- 


cise no control over th: resale of crash parts by any of its 


franchi ed dealers. The parties have stipulated that all 
discounts, allowances and credits with respect to sales by 
defendants of crash parts are credited directly to the fran- 
chised dealers to whom such Parts are sold by defendants. 
(Stip. 21) Once the allowance is paid to the franchised 
dealer, it is free to do with that allowance whatever it 
chooses. (Tr. 64-5) Against this evidence showing the 
absence of control by defendants over the terms and conditions 
of resale, plaintiff has not presented any contrary evidence 
of the quality found persuasive in the decided cases to in- 
voke the indirect purchaser doctrine. 

Specifically, plaintiff has failed to present any 
evidence indicating: 


~~ that defendants effectively control the 
price charged by any of defendants’ fran- 
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chised dealers to the dealers' customers; 


compare Purolutor, supra 


~~ that defendants fixed any terms and con- 
ditions of resale; or 


-- that defendants have controlled the cus- 
tomers to whom franchised dealers may sell; 


compare Monroe Auto Equip. Co., supra. 


At all times, as between FLM and the franchised 
dealer, the purchaser from defendants was the franchised 
dealer. To say otherwise would render the person who 
physically placed the order or picked it up as the customer 
regardless of who paid or was responsible for payment. Such 
actions by FILM clearly are not criteria for invoking the 


indirect purchaser doctrine and no decision so suggests. 


5. Denying plaintiff standing would not immunize 


defendants from liability for any discrimination. 


Plaintiff contends that it is the only entity 
capable of challenging the alleged price discrimination. 
(Pl. Post-Tr. Br. 23-4). Plaintiff is clearly in error. 
Assuming for present purposes that defendants have engaged 
in price discrimination between franchised dealers, the 
Court's denial of plaintiff's standing to assert such dis- 
crimination in no way would mean that defendants are immune 
from the antitrust laws. Defendants could be sued by their 
franchised dealers. Indeed, courts have repeatedly held 


that such direct purchasers are the proper parties to assert 
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the alleged discrimination in situations such as that 


hypothesized here. See, Krug v. International Telephone 


& Telegraph Corp., 142 F. Supp. 230 (D.N.J. 1956); Guyott 


Co. v. Texaco, Inc., 261 F. Supp. 942 (D. Conn. 1966) .* 
As the Court stated in Krug: 
"The wholesaler is one of the immediate pur- 
chasers from the manufacturer and it would 
seem to make no difference [to his rights 
to bring suit] that his injury was not suf- 
fered by his inability to compete with others 
on his own distributive level but by the 
failure of his customers to meet the competi- 
tion of another immediate purchaser from the 
manufacturer." 142 F. Supp. at 236 temphasis 
added). 

The propriety of this approach is further reen- 
forced by the fact that it avoids the inequitable risk of 
multiple recoveries encountered by giving non-purchasers 
standing. Moreover, it comports with the legislative pur- 
pose and history of giving discriminated direct purchasers 
a cause of action under Section 2(a), it respects the pro- 


viso entitling sellers to select their customers and it is 


fully consistent with the large body of decisional law 


* The Federal Trade Commission is also empowered to chal- 
lenge pricing practices deemed discrimin. tory under 
15 U.S.C. § 13(a), 15 U.S.C. § 13a (Robinson-Patman, 
Section 3) as well as 15 U.S.C. § 45 (Federal Trade Com- 
mission Act, Section 5); see e.g., F.T.C. v. Morton Salt 


Co., supra. 


discussed above. * 
One noted expert on the Robinson-Patman Act, former 


FTC Chairman Kintner, concluded after reviewin; Klein v. 


Lionel, Morton Salt, and Krug, that one of the few basic 


propositions distillabie under the Act is that: 


"Wholesalers can maintain a suit under the 
Robinson-Patman Act against a manufacturer 
who employs a dual distribution system. 
Retailers who purchased the manufacturer's 
products through wholesalers cannot." 


Kintner, Robinson-Patman Act Dangers in 


Distribution and Pricing, 19 Bus. Lawyer 
481, 485 (1964) (footnote omitted). 


B. Regardless of Whether or Not Plaintiff Has 
Standing, It Would Have No Cause of Action 
Under the Robinson-Patman Act. 


The principal thrust of plaintiff's contention is 
that defendants must make such changes in their nationwide 
system for distributing crash parts as will assure plain- 


tiff what it regards as an adequate level of profitability 


Plsintiff's suggestion that franchised dealers selling to 
plaintiff on a "cost plus" basis would lack standing re- 
sults from a misplaced reliance on dictum in Hanover Shoe, 
Inc. v. United Shoe Machinery Corp., 392 U.S. 481, 494 
(1968). (Pl. Post-Tr. Br. S427) This dictum is inapplica- 
ble to deny franchised dealers standing under the Robinson- 
Patman Act to challenge the discrimination hypothesized 
here. As noted throughout this brief, the resale price for 
crash parts charged by franchised dealers to their custo- 
mers is a subject of negotiation between dealers and their 
customers. Indeed, the “mark-up" by franchised dealers on 
sales of crash parts to FLM has varied from 2% to 5%. (Tr. 
144-6) It has been squarely held that "this variable fixed 
margin arrangement is not encompassed in the preexisting 
cost-plus exception of Hanover Shoe." Albertson's Inc. v. 
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in buying crash parts from franchised dealers and reselling 
them to body shops. Plaintiff argues that there must be a 
place for it in defendants' distribution system even though 
its role is basivally duplicative of the wholesaler func- 
tion carried on by the franchised dealers from whom plain- 
tiff buys the parts which it resells. There is neither a 
right nor a remedy under the Robinson-Patman Act to effect 
such a result, since under the Act: 

- defendants are free to select, in good faith, 
those customers they desire to have as inte- 
gral parts of their distribution system; and 

- defendants are entitled to grant discounts 


equally available to all customers thus selected. 


l. Defendants are free to select, in 


good faith, their customers. 


Since at least 1919, defendants' distribution of 
crash parts has been based on selling only to franchised Ford 
and Lincoln-Mercury dealers. The antitrust laws have long 
recognized this freedom of the seller to select his customers. 
Times-Picayune Publishing Co.. v. United States, 345 U.S. 594 
(1953); Bruce's Juices, Inc. v. American Can Co., 330 U.S. 

743 (1947); United States v. Colgate & Co., 250 U.S. 300 


(1919); Loren Specialty Mig. Co. Vv. Clark Mfg. Co., 360 F.2d 
913 (7th Cir.), cert. denied, 385 U.S. 957 (1966); Chicago 


Sugar Co. v. American Sugar Refining Co., 176 F.24 1 (7th Cir, 
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1949); Klein v. Lionel] Corp., 138 F. Supp. 560 (D. Del.), 
aff'd, 237 F.2d 13 (3d Cir. 1956). As noted earlier, Sec- 


tion 2(a) of the Robinson-Patman Act expressly retains and 


confirms this right. The Second Circuit Court of Appeals 


pointed out in Atlanta Trading Corp. v. F.T.C., 258 F.2d 365 
(24 Cir. 1958) that: 


"Nothing in the Robinson-Patman Act imposes 
upon a supplier an affirmative duty to sell 
to all potential customers, ... All that 
the Act requires is that a seller give fair 
and equal treatment to all those to whom he 
elects to sell products of like grade and 
quality.” 258 F.2d at 372-373. 


Accord, Chicago Seating Co. v. S. Karpen & Bros., 177 F.2d 
863 (7th Cir. 1949); Shaw's, Inc. v. Wilson-Jones Co., 105 
F.2d 331 (3d Cir. 1939); New Amsterdam Cheese Corp. v. 
Kraftco Corp., 363 F. Supp. 1335 (6.D0.N.¥. 1973). 
Yet, plaintiff is attempting to use the Robinson- 

Patman Act as a wedge to force itself into defendants' crash 
parts distribution system as an undesired and unwanted extra 
tier -- a use of the statute which is totally at odds with 
its purpose: 

There is nothing in the [Robinson-Patman] Act 

that prevents a seller of a commodity from 

eliminating middlemen from its distributive 

system and selling its commodity directly to 

consumers if it wishes to do so; and if it 


chooses it may distribute a part of its 
commodity direct and a part through wholesale 


distribution." Chicago Sugar Co. v. American 
Sugar Refining Co., supra at 10; see also, 
Bird & Son, Inc., 25 F.T.C. 548, 553 (1937). 


Defendants' customer selection must, Of course, 
be made in good faith. The evidence makes clear that the 
ready availability of repair and replacement parts is an 
integral aspect of the effective marketing of new Ford, 
Lincoln and Mercury automobiles. (tr. 488-9) Defendants 
have an established extensive distribution system comprised 
of some 6,800 franchised dealers nationwide (Stip. 14), 
including over 430 in the New York metropolitan area alone. 


(Tr. 737) The decision to distribute crash parts solely 


through those franchised dealers who are the same entities 


through whom defendants sell new automobiles, and provide 
maintenance and repair service for automobiles already pur- 
chased, was obviously a reasonable and good faith decision 
which serves a legitimate business purpose. 

At the behest of the Federal Trade Commission, 
defendants have sought to stimulate competition between 
franchised dealers and independent repair garages in the 
repairing of damaged automobiles. Defendants sought to ef- 
fectuate this objective by utilizing its existing distribu- 
tion system and offering an incentive allowance on equal terms 
to all franchised dealers to encourage them to resell eligible 
crash parts to such independent retailers. It was hoped that by 
Such direct sales by dealers to body shops, the incentive allow- 


ance would be reflected by dealers in the price they charged 


1504a 


to retailers giving them acquisition costs competitive 

with those of a franchised dealer's own body shop. 
Plaintiff,in disregard of the purpose of this in- 

centive,demands that defendants offer the incentive on sales 


by dealers to it simply because it has chosen to wholesale 


crash parts. The raison d'etre of extending the incentive 


allowance to crash parts -- direct sales by dealers to 
retailers at a price commensurate with that paid by dealer 
body shops -- is undermined if defendants are required to 
provide an incentive for not selling to retailers and add- 
ing a layer of distribution which inevitably results in 
increased costs.* We submit that the Robinson-Patman Act 


does not require such a paradoxical result. 


* Plaintiff's footnote contention at p. 40 that defendants' 
payment of the incentive allowance amounts to compensation 
for rendering a "Specific service" coming within Section 
2(d) of the Robinson-Patman Act is specious. Plaintiff 
attempts to equate a basic economic function <-- mov- 
ing a product from the wholesale level to the retail 
level -- with a promotional service by ignoring that en- 
titlement to the allowance is based upon the status of the 
franchised dealer in the distribution hierarchy and not 
upon the rendering of any promotional service to retailers. 
It has been specifically held that Section 2(d) does not 
apply to a seller who charges different prices to different 
buyers according to the functional level of the buyer. 
Rutledge v. Electric Hose & Rubber Co., 327 F.Supp. 1267, 
1776 (C7p. cal. IS71), aff'd, 1975 CCH Trade Cas. 460,151 
(Sth Cir. 1973). 
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2. Defendants are entitled to grant discounts 


equally available to all their customers. 


As among the direct purchasers from defendants 
(i.e., franchised dealers) there is no discrimination: All 
are treated equally. Under defendants' distribution system, 
all franchised dealers performing the wholesaling function 
are equally able to receive the incentive allowance on eli- 
gible parts; likewise, all franchised dealers pay the same 
price for similar parts when not functioning as wholesalers. 
Each dealer is free to decide whether it wishes to resell 
to retailers, on terms negotiated solely between themselves, 
and thereby receive the discount or not. In either event, 
dealers making similar decisions are treated identically. 

It is axiomatic that discounts equally avail- 
able to all customers of the supplier do not violate the 
Robinson-Patman Act. F.T.C. v. Morton Salt Co., 334 U.S. 
37 42 (1949) (quantity discounts); Purolator Products, Inc., 
65 P.T.C. 8 (1964), aff'd, 352 F.2d 874 (7th Cir. 1965), 


cert. denied, 389 U.S. 1045 (1968) (customer discounts) ; 


Mueller & Co., 60 F.T.C. 120 (1962), aff'd, 323 F.24 44 (7th 


Cir. 1963), cert. denied, 377 U.S. 923 (1964) (functional 
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discounts) *; Viviano Macaroni Co., CCH Trade Reg. Rep. [{1967- 
70 Transfer Binder] 418,246 (1968) (freight discounts). Since 
the only requirement for receiving the incentive allowance is 
for a franchised dealer to sell eligible parts to an indepen- 
dent body shop or garage, it cannot be disputed that the dis- 


count is freely available to all dealers. 


3. Plaintiff has no cause of action since it is 
neither a direct nor indirect purchaser. 


Even if plaintiff had standing to assert a price 
discrimination claim, the fact that FLM is: neither a direct 
nor indirect purchaser from defendants would mean that de- 
fendants were not obligated to extend the availability of 
their discounts to purchases by FLM. This is illustrated 
by the Purolator case, supra, cited by plaintiff (Pl. Post- 
Tr. Br. 34-5). There, the FTC asserted that there had been 


a violation of Section 2(a) of the Robinson-Patinan Act in 


Plaintiff rests its -ontention that functional discounts 
must be “cost justified" on an erroneous reading of the FTC's 
ruling in Mueller & Co., supra (Pl. Post-Tr. Br. 44-7). 
While such justification may be necessary for some discounts 
.@.g quantity discounts), functional discounts axe permitted 
because there is no discrimination between competing customers, 
not because the price difference between customers at differ- 
ent distribution levels has been cost justified. Thus, 
‘contrary to plaintiff’ Ss representations, the Commission held 
that cost savings received by the supplier were not relevant 
to defining a wholesale discount, rather the “character of 
the resale" was of controlling significance. Therefore, 
respondent was required to treat equally all of its cus- 
tomers who competed with one another, which is precisely 
what defendants have done in the instant case. 


the sale of automotive parts. Purolator sold automotive 
filters only to warehouse distributors who in turn sold to 
jobbers and retailers. Warehouse distributors competed with 
jobbers in resales to retailers, yet warehouse distribu- 
tors received a two cent price differential on such sales 
not enjoyed by jobbers. 65 F.T.C. at 23. The Commission, 


in considering whether this price differential gave rise to 


an unlawful price discrimination, concluded that it was 


essential as a precondition to any violation that the job- 
bers buying from warehouse distributors were indirect pur- 
chasers from Purolator. 65 F.T.C. at 30-6. 

The Commission then proceeded to find the fol- 
lowing facts to be decisive in applying the indirect pur- 
chaser doctrine against Purolator: (1) it had at one time 
the legal right to control independent warehouse distribu- 
tor sales; (2) it had supplied warehouse distributors with 
their sales agreements and adjusted retail price lists; 

(3) it had directly solicited the jobbers and urged them 
to maintain prices whic for the most part they had done; 
and (4) it had directly negotiated franchise agreements 
and changes in price lists to jobbers. 65 F.T.C. at 36. 
As discussed above, pp. 38-45, supra, defendants' contacts 
with plaintiff have been insignificant and totally lacking 


in the nature and character of the encounters which led the 
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Commission to apply the indirect purchaser doctrine in 


Purolator. 


Implicit in the Purolator decision is the 


that a cause of action lies under Section 2(a) only 
there is a price discrimination against a direct or 
direct purchaser. Since FLM is neither a direct nor an 
indirect purchaser from defendants, it has no cause of 


action under the Robinson-Patman Act. 


IV. PLAINTIFF HAS FAILED TO ESTABLISH ANY 
VIOLATION OF SHERMAN ACT, SECTION 1 


Plaintiff Has Failed to Present 
Any Evidence Establishing A 
Combination or Conspiracy to 
Prevent Plaintiff from Obtaining 
Crash Parts* 

Plaintiff charges defendants with combining and 
conspiring between themselves and with franchised Ford and 
Lincoln-Mercury dealers to prevent plaintiff from obtaining 
crash parts from franchised dealers. Pl. Post-Tr. Br. 55. 
Plaintiff has, however, failed to present any probative 
evidence to support such a claim. Since plaintiff does not 


distinguish between "combination" and "conspiracy" we frame 


Our response in terms of a claim of conspiracy. 


i.) =-NO conspiracy between Ford and FMC. 


Plaintiff's initial conspiracy claim is that 


defendants, Ford and FMC, conspired to prohibit plaintiff 
from purchasing crash parts from franchised dealers. Yet, 
plaintiff offered no evidence even suggestive of any such 
conspiracy. The only support now advanced by plaintiff for 


this claim is a footnote in its brief (Pl. Post-Tr. Br. 


* Plaintiff has not claimed that there is any contract in 
violation of Sherman § 1 but only a combination or a con- 
spiracy (Pl. Post-Tr. Br. pp. 55-58). 


p. 55n) referring to a statement in Rea v. Ford Motor Company, 
355... Supp. 842 (N.D. Ba. 1973); rev'd on other grounds, 
497 F.2d 577 (3rd Cir. 1974) that Ford and FMC “could con- 
spire or combine in restraint of trade within the meaning 
of the Sherman Act." Even in the Rea case, however, the 
Court did not find that Ford and FMC did conspire but in 
its charge to the jury merely referred to Ford and FMC 

", . « @S an illustration of how a manufacturer could con- 
spire with its subsidiaries." 355 F. Supp. at 864. Thus 
even if defendants are collaterally estopped from contest- 
ing that they could conspire, plaintiff still has failed 
to prove the actual existence of a conspiracy between Ford 


and FMC.* 


2. No conspiracy between defendants and dealers. 


Plaintiff's further conspiracy claim, allegedly 
between defendants and some unspecified number of fran- 
chised dealers, is similarly without support in the record. 


Plaintiff claims that in October 1972, J.R. Rose, 


defendants' New York District Sales Manager - Ford Parts 


In point of fact the acts of which plaintiff complains 
were unilateral acts of either Ford or FMC, never both 
entities. FMC did not even begin doing business until 
July 1, 1970 and for the remainder of the period covered 
by the record only FMC was involved in the events rele- 
vant to this case. 


Division, advised Mr. Pollack, the dealer principal of Atlas 
Lincoln-Mercury,* to cease selling crash parts to FLM. Pl. 
Post-Tr. Br. 56. Plaintiff relies solely on a hearsay, self- 
serving account by Mr. McKee, a principal of FLM, of a con- 
versation he had with Mr. Pollack. (Tr. 169, 175) Defendants 
made a timely motion to strike this testimony (Tr. 169) and 
promptly placed Mr. Rose on the stand who unequivocally denied 
ever telling Mr. Pollack that Atlas could not sell crash parts 
to FLM. (Tr. 671) Significantly, plaintiff did not call 
Mr. Pollack as a witness, even though he was readily available, 
had been listed by plaintiff as a prospective witness and 
could have refuted Mr. Rose's denial had it been untrue. 

The only other evidence plaintiff advances as 


allegedly indicating a conspiracy is a letter dated November i, 


1972, written by Mr. Rose to M.L. Hughes, Northeastern Regional 


Sales Manager - Ford Parts Division. (PX. 32) In this 

letter, Mr. Rose simply acknowledged that pursuant to the 

terms and conditions set forth in defendants' Policy and Pro- 

cedure Manual, FLM was not an eligible customer for whom whole- 

Sale incentive could be claimed. (PX. 32, p. 1). Mr. Rose 

* Plaintiff erroneously identifies Mr. Pollack as the dealer 
principal of Central Lincoln-Mercury. Central had, however, 
terminated operations in July 1972 and was replaced by Atlas 


Lincoln-Mercury at the time of the purported conversation 
(Stip. 22(a)). 


expressed his personal opinion that FLM should not be 


permitted to establish ". . . a similar working relation- 


ship with another dealer or dealers . .." which he noted 
had involved the picking up of parts without written 
dealer authorization, improper claims by dealers for 
wholesale incentives and the use of an improperly issued 
second dealer's parts code. (PX. 32, pp. 2-3) Nothing 
in this letter gives the least suggestion that Mr. Rose 
thought FLM should be prevented from purchasing crash 
parts. Moreover, plaintiff's argument that it has been 
prevented from obtaining crash parts is effectively 
refuted by the plain and undisputed fact that FLM enjoyed 
record sales of Ford, Lincoln and Mercury crash parts for 
faecal 1973. (Stip. 30). 

Against this factual background, plaintiff's 
attempted analogy of the instant case to United States v. 
General Motors Corp., 384 U.S. 127 (1966) is totally inap- 
propriate. There, in forcing franchised dealers to stop 
selling automobiles to so-called "discounters", General 
Motors personnel had direct confrontations with errant 
dealers, threatening to "knock their teeth down their 
throats" if they continued selling to discounters. 384 


U.S. at 136. They also engaged in joint policing efforts 


with franchised dealers by using "shoppers", persons dis- 
guised as discounters, who would entice dealers to sell 
to them and then force succumbing dealers to repurchase, 
often at a substantial loss. 384 U.S. 137-8. These 
tactics insured the complete cessation of discount sales. 
In the words of the Court, General Motors, unlike the present 
case, presented a "classic conspiracy in restraint of trade." 
384 U.6. at 140. 

Plaintiff has failed to prove either a conspiracy 
between Ford and FMC or a conspiracy between defendants and 


their dealers. Such a failing is fatal under Section 1 of 


the Sherman Act which requires as a basic element proof of 


a "contract combination or conspiracy" (15 U.S.c. § 1). 


B. Defendants' Wholesale Incentive 
Allowance Does Not Contravene 


the Principles of Schwinn 


Assuming arguendo that plaintiff could prove the 


requisite contract, combination or conspiracy, defendants 
have in no way violated the principles of Schwinn. In 
United States v. Arnold, Schwinn & Co., 388 U.S. 365 (1967), 
the Supreme Court held that once a seller parted with title 
to its products, it could not, by agreement, restrict the 
persons to whom its customers might resell those products. 


The Court found that Schwinn prohibited its dealers from 
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selling outside their assigned area and to anyone other than 
franchised Schwinn dealers. Failure to comply with these 
resale restrictions subjected the franchise to cancellation 
by Schwinn. The Court concluded that such vertically imposed 
restrictions on the customers' right to resell were violations 
of Sherman Act, Section l. 
The crucial elements found by the Court in Schwinn 
to amount to violation of Section 1, and absent in the in- 
stant case, are: 
(1) Absolute and unconditional control by 
the seller over the customers with 
whom its dealers and distributors could 
geal; (468 U.S. at 371) 
Firm and resolute enforcement of these 
restrictions by the threat of termination 
of the seller's relationship with its 
Gealers and distributors; (388 U.S. at 
372) 

(3) Resulting in an adverse competitive 2ffect 


at the retail level. 


Defendants exercise no control over the 
customers to whom franchised dealers 


resell automotive parts. 


In Schwinn, the prohibition against sales to certain 


classes of customers was absolute and unconditional. Schwinn's 


retailers and distributors agreed with Schwinn not to make the 
prohibited sales and their franchises were subject to cancella- 


tion if they did not abide by their agreement. Contrast this 


with the situation in the present case. The evidence estab- 
lishes that franchised dealers are free to sell automotive 
parts to anyone, anywhere and at any price. (PX. $, 112, 

DX. G, Tr. 520-1) Nor is there anything in defendants' 

Sales and Service Agreement with their dealers that restricts 
the right of dealers to choose the customers with whom they 
will deal. (See PX. 112, ¥ 3(a)) 

FLM contends, however, that the refusal of 
defendants to pay wholesale incentives to their dealers on 
sales to FLM, as defendants formerly had done under the pre- 
July 1971 policy, has the effect of controlling the customers 
to whom dealers may sell. Perhaps the most striking refuta- 
tion of this contention is plaintiff's own admission that 
its sales have increased each year since its inception and 
that it enjoyed record sales of $798,947 in fiscal 1973 -~ the 
year defendants' policy modification was made effective to 
Sales to FLM. (Tr. 135, Stip. 30) Thus plaintiff's claim 
that this policy“change restrained sales by franchised dealers 
to FLM is contrary to its sales record. 

However, if plaintiff's contention that functional 


discounts constitute a per se violation were to be accepted, 


defendants would logically be required to return to a 
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"“one-price system".* The Court could be ringing the death 
knell for functional or trade discounts. Plaintiff acknowl- 


edged that its position would have this effect on "dual 


distribution" systems (Pl. Post-Tr. Br. at 53~4)** where the 
Same customer resells at different levels, but plaintiff's 
brief fails adequately to explain why the logic of its posi- 
tion would not similarly mandate a one-price system where 
different customers resel’ at different levels. The fact 
is that the purported evil plaintiff perceives is the use 
of any differential pricing based on the status of the custo- 


mer in the supplier's distribution hierarchy. 


We submit that the Court's acceptance of plaintiff's 


contention could destroy functional pricing systems which have 


long been recognized as legitimate and proper. Van Cise 


explains the economic necessity of such differentials as 


follows: 


As was noted in defendants' earlier memorandum on the 
Frinciples of Schwinn at pp. 11-13, since defendants 

would still have the right to refuse to deal with plain- 
tiff, the creation of a "one-price system" would not im- 
prove plaintiff's competitive position. 


Plaintiff's footnote at p. 54 suggesting that franchised 
dealers “could just as easily" use station operators as 
conduits is absurd. The increased volume of sales by 
dealers to such operators alone would alert an auditor 
to such practices. 


"there is no dispute in trade circles, however, 
as to why in fact these differences in price 
Must exist. Unless the manufacturer received 
a lower price than is given to his distributor 
customers, he cannot afford to resell to them. 
Similarly the wholesaler must receive the next 
lowest price if he is to be able to resell to 
retailers. And a retailer must obtain a lower 
price than a consumer if he is profitably to 
resell to consumers. These price differences, 
in fact, are thus afforded by the trade -- not 
theoretically as payments for savings made or 
services rendered -- but more realistically as 
esential economic incentives to make it possi- 
ble for these classes of customers to survive 
and function. So long as a seller wishes to 
sell to more than one of those classes, therefore, 
he must usually provide these differentials in 
price." Van Cise, How to Quote Functional Prices 
82, Antitrust Law Symposium, N.Y. State Bar 
Assoc. (CCH 1957) 


Schwinn should not be distorted to require such a 
result so clearly at odds with the basic economic principles 
underlying the distribution of manufactured goods. This was 
recognized in a very recent opinion by Judge Wyatt in United 
States Vv. Kevion, inc,, 62 Civ. 2219 (S.D.N.%. March 7, i975), 
where the Court concluded inter alia that a discounting 
policy similar to defendants' in the instant case did not 
violate Schwinn. 

In Revlon, the government challenged under Section 


1, among other things, Revlon's system of giving so-called 


“beauty jobber customers" special discounts if they resold 


to beauty shops and beauty schools. Prior to 1963, Revlon 


required beauty jobbers with whom it dealt to enter into 
agreements which included provisions that the jobbers would 
only resell to beauty shops and beauty schools and that they 
would not resell to outlets of which Revlon disapproved. 

(Slip Opinion at 15) Failure to comply with these restric- 
tions subjected beauty jobbers to cancellation of their 
distribution contracts. (Slip Opinion at 16) Notwithstand- 
ing these restrictions, a number of jobbers sold to non- 
beauty shop retailers, to consumers and to other jobbers. 
(Slip Opinion at 17-28) In 1963, Revlon entered into new 
agreements with its jobbers revoking the pre-1963 contracts 
and providing instead that each jobber was free to sell to 
anyone, but if any jobber resold to other than beauty shops 

or beauty schools he was to notify Revlon and repay to 

Revlon the "functional discount" which had been allowed to 
him; and that if he resold to other than a beauty shop or 
beauty school without notifying Revlon, he was to pay to 
Revlon the "functional discount" plus 10% (for “administrative 
and investigative expenses") of the sales price of the products 


SO resold. (Slip Opinion at 29) 


The Court held that the pre-1963 contract provisions 


Clearly violated Schwinn and enjoined Revlon from reverting 
to them, but the Court did not enjoin Revlon's post-1963 


provisions. (Slip Opinion at 63) In language particularly 
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apt to the instant case, the Court noted the legitimate 


purpose served by Revlon's post-1963 discount policy: 


"To encourage the jobber, he is given 
the largest of the discounts on [Revlon's] 
cosmetics; in effect, he is being paid for 
promoting Revlon with beauty shops. If he 
Sells to drug stores or at. retail, the 


jobber is not performing his function and 
has obtained his discount improperly. More- 


over, if he sells to another jobder or to 

a drug store, he is destroying the impression 
which Revlon created for its product. As 
noted, Revlon carefully chooses both its job-" 
bers and its retailers. A sale by a jobber 
to another jobber or to a retailer would 
always (or almost always at least) be to a 
jobber or retailer to whom Revlon would not 
itself sell, this because that jobber or 
retailer was not up to Revlon's standards," 
(Slip Opinion at 60-1, emphasis added) 


2. Defendants have not been "firm and resolute" 


in enforcing any customer restrictions. 


In Schwinn, the Court found that Schwinn had been 
"firm and resolute" in enforcing customer limitations by 
threatening to terminate dealers violating this restriction. 
3868 U.S. at 372. The Second Circuit Court of Appeals has 
held that evidence of "firm and resolute" enforcement of 
the restriction is required to invoke the Schwinn doctrine. 
Janel Sales Corp. v. Lanvin Parfums, Inc., 397 F.2d 398, 
406 (2d Cir.), cert. denied, 393 U.S. 938 (1968). This 
requirement has been followed by District Courts in the Second 


Circuit as well, United States vw. Eaton Yale & Towne, Inc., 


1972 CCH Trade Cas. 4 73,889 (D. Conn. 1972); Ansul Co. v. 
Uniroyal, Inc., 306 F.Supp. 541, 559 (S.D.N.Y. 1968). 
There is absolutely no evidence that defendants 


threatened to terminate any franchised dealer who sold 


automotive parts to FLM. Nor is there any credible evidence 


that defendants ever instructed, requested or even suggested 
to any franchised dealer that it not sell to FLM. (Tr. 520-3, 
671) Again, FLM's record sales after the change in defendants' 
wholesale incentive policy rebuts any contention that defendants 
enforced any resale restrictions against FIM. 

Under defendants' incentive policy, dealers are 
not penalized by selling to FLM. In fact, franchised dealers 
pay the same price when they resell to FLM as when they use 
such parts in their own garages or sell to other franchised 
dealers. Rather, the incentive policy seeks to encourage 
franchised dealers to resell to retailers, not another whole- 
saler. Any claim that payment of this incentive amounts to 
a "firm and resolute" enforcement of customer restrictions 
both distorts the purpose of the incentive and ignores the 


realities of its application. 


3. Defendants' incentive policy stimulates 


intraband competition at the retail level. 


The basic anti-competitive evil flowing from customer 


restrictions is a reduction in intraband competition. See 


Areeda, Antitrust Analysis { 521 (1967). In Schwinn the govern- 
ment claimed that Schwinn's customer restrictions limited intra- 
band competition at the retail level. 388 U.S. 369-70. 

In contrast, defendants' wholesale incentive 
policy, extended in 1968 to crash parts at the behest of the 
Federal Trade Commission (DX. CS-CV), was designed to stimulate 


intraband competition at the retail level. By giving the incen- 


tive allowance to franchised dealers who resold Girectly to in- 


dependent body shops and other retail repair Operations, it was 
hoped that the incentive would be reflected in lower resale 
prices to these retailers thereby giving them acquisition 

costs comparable to those incurred by direct purchasing dealers 
when retailing similar parts themselves. (Tr. 476-7) This 
results in enhanced intraband competition at the retail level, 
quite unlike the policy practiced by Schwinn. 

Reinstituting the wholesale incentive allowance for 
sales by dealers to FLM would not stimulate intraband competi- 
tion at the retail level. Rather, it would encourage an 
additional layer of intermediaries in the distribution system 
resulting in increased costs to be borne by retailers and ulti- 
mately by consumers. FLM must purchase defendants' parts from 
franchised dealers at some mark-up over the dealer's costs. 


Even if the incentive allowance was paid on sales to FLM, FLM 


would invariably pay more for the parts than the franchised 
dealers. (Tr. 143-7)* Unless FLM absorbed this differential, 
it would have to resell to retailers at a higher price 

than franchised dealers, thereby having a Marginal, if any, 
effect on intraband competition. Even if FLM should on 
occasion absorb this differential, it does not make economic 
sense to require defendants to recognize an unwanted extra 
tier in its distribution system and to discriminate in favor 


of franchised dealers not performing the wholesaling function 


by granting them the incentive allowance on sales to FLM 


at the expense of those dealers performing the function and 
selling directly to retailers. 

We submit that Schwinn does not mandate any such 
result. As the Court stated in Schwinn, the focus of inquiry 
is whether the “effect upon competition in the market Place 
is substantially adverse." 388 U.S. at 375. Here defendants' 
incentive system as applied to crash parts has a direct pro- 


competitive effect on intraband retail competition. 


This is borne out by the evidence that FLM has always paid 
at least 2% over the cost of the parts to its supplying 
dealers. (Tr. 144) 
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V. THE RECORD IS DEVOID OF ANY EVIDENCE 
THAT DEFENDANTS VIOLATED SHERMAN 
ACT, SECTION 2. 
Plaintiff's claim that defendants have violated 
Sherman Act, Section 2 (15 U.S.C. § 2), has been advanced 
as a belated pro forma contention. Nowhere in the com- 
plaint was it alleged how defendants had violated Section 
2. It was only at the eleventh hour, on the eve of trial, 
in a string of contentions that plaintiff offered the bald 
assertion "that the defendants have attempted and conspired 
to monopolize and control the after market in Ford crash 
parts, and the defendants have used their power as the manu- 


facturer of these parts in their effort to contrel and moncp- 


Olize these crash parts in the after market." (Pl. Conten- 


tions { 6, September 20, 1974) 

Plaintiff at trial and in its Post-Trial Brief has 
added nothing to this recital of a Section 2 litany. It 
made no effort to sustain even the most rudimentary elements 
of claims under Section 2 of an attempt to monopolize or a 
conspiracy to monopolize, such as: (1) specific intent and 


(2) product and geographic markets. 
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The Record is Devoid of any 
Evidence Supporting Basic 
Elements of an“Attempt to 
Monopolize or Conspicacy 


to Monopolize 


1. There is no showing that defendants had 
a specific intent to monopolize or to 


conspire to monopolize. 


The seminal action of defendants of which plaintiff 
complains was the change in the policy for allowances of whole- 
sale incentive in July 1971. However, merely establishing that 
a policy change was made does not constitute proof of a Section 
2 violation. Rather, plaintiff is then met with the requirement, 
which it cannot meet, of proving that in making such a policy 
change defendants had the specific intent to control or exclude 
competition from a relevant market. Times-Picayune Publishing Co. 
v. United States, 345 U.S. 594 (1953); Lorain Journal Co. v. United 
States, 342 U.S. 143 (1951); United States v. Griffith, 334 U.S. 


100 (1948); Independent Iron Works, Inc. v. United States Steel, 


a secre weedeat et nee nn A NARRATE EOE OIE 


332 F.2d 656 (9th Cir. 1963); United States v. Aluminum Company 


of America, 148 F.2d 416 (2d Cir. 1945) ("Alcoa"); United States 
vv. Chas. Pfizer & Co., 245 7. Supe. 137 (E-O8.Y.. 1965). 
Plaintiff has sought to circumvent that burden by 
substituting a few flat assertions for probative evidence. 
Plaintiff asserts that defendants have attempted to drive 
plaintiff out of business and that defendants have cut off 


the supply of crash parts to FLM. (Pl. Post-Tr. Br. 63) 
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But the record is barren of any evidence to support such 
contentions. For example, the 1971 changes in policy were 
not even enforced against plaintiff for more than 15 
months. In fact, the record actually shows that FLM 
continues to have ready access to and continues to pur- 
chase defendants' crash parts to this day. (Tr. 135) 

Nor, as we have set forth above (pp. 57-60, supra) is 
there any probative evidence that any one in the Ford 
Parts Division ever suggested that franchised dealers 
refuse to sell parts to FLM. 
In addition, the 1971 change in the wholesale 
incentive allowance program was considered and made appli- 
cable in relation to a whole spectrum of automotive parts, 
not just crash parts which constitute only a small percent- 


Since this policy modification changed 


age of total parts. 


the eligibility requirements for sales by franchised dealers 


for all kinds of automotive parts on a nationwide basis, 
it is absurd to suggest that the change was made to drive 
FLM out of business. 
As discussed in detail at pp. 15-19, supra, the 
record amply demonstrates that the modification in July 


1971 of this wholesale incentive allowance policy was 


motivated by legitimate business aims. The case law is 


emphatic that conduct motivated by such legitimate aims 


precludes a finding of the specific intent essential 


to sustain a claim of attempt to monopolize or conspiracy 


to monopolize under Section 2. See e.g., Times-Picayune 


Publishing Co. v. United States, Supra; Independent Iron 


Works, Inc. v. United States Steel, Supra; United States 


v. Chas. Pfizer & Co., supra. 

We submit that this evidence conclusively estab- 
lishes a valid business justification for the policy change 
in July 1971 every bit as strong as that presented in the 
leading Times-Picayune case, Supra, involving a change in 
defendant's policy to mandatory "unit" pricing. There, the 
Supreme Court found that the policy change was justified as 
a move to counteract competition by defendant's competing 
newspapers and because the policy had been long established 
in the industry. Even though the effect was to substantially 
diminish the amount of advertising carried by defendant's 
competitor, the Court concluded: 

"Since we have viewed that step as predomin- 
antly motivated by legitimate business aims, 
this record cannot bear out the specific 
intent essential to sustain an attempt to 
monopolize under Section 2." 345 U.S. at 
623. 
It follows from the foregoing that plaintiff has 


failed completely to show the requisite specific intent to 


monopolize or to conspire to monopolize. 


2. There is no showing of relevant product 
ani geographic markets. 


Putting blanket assertions by plaintiff's counsel 
to one side, the record is devoid of adequate evidence to 
establish the relevant product and geographic markets which 
plaintiff has the burden of proving. See e.g., United States 
v. Grinnell Corporatiin, 384 U.S. 563 (1966); Walker Process- 


ing Equipment, Inc., v. Food Machinery & Chemical Corp., 382 
U.S. 172 (1965); United States v. E.I. duPont de Nemours & Co., 


351 0.8. 377 (18956) (* uPont-Cellophane") ; Science Products Co., 


Inc. v. Chevron Chemical Co., Inc., 384 F.Supp. 793 (N.D. Ill. 
1974); United States v. Chas. Pfizer Co., supra. This puts 
defe idants at a disadvantage in addressing this point. 
Presumably, defendants would be justified in merely pointing 
to the failure on the part of plaintiff to establish another 
essential element in support of its attempted monopolization 
claim and leave it at that. However, we believe it may be of 
assistance to the Court briefly to examine the alternative 
product and geographic markets for which an argument conceiv- 
ably might be made and to dononstrate that in none of these 
markets is there a risk of monopolization by defendants. 

(a) Conceivable Product Markets. 

The relevant product market generally is defined 


to be that area of goods or services in which the product 


or products offered by defendants effectively compete. 

See e.g., United States v. Grinnell Corp., supra; duPont- 
Cellophane, supra. The product market in which plaintiff 
competes is only incidental to this determination. Never- 
theless, throughout these proceedings and in its Post- 
Trial Brief, plaintiff's counsel has repeatedly made the 
blanket assertion that the relevant product is Ford manu- 
factured crash parts. But the Supreme Court has warned 
that determinations of relevant product markets must be 


in accordance with the realities of the market place. 


United States v. Grinnell Corp, supra; see also, Telex Corp., 


et al. v. International Business Machincs Corp., 1975 CCH 
Trade Cas. ¥ 60,127 (10th Cir. 1975) ("Telex v. I1.B.M."). 


All Automobiles 
Keeping this stricture in mind, it is submitted 
that the most rational choice of relevant product market 
is automobiies,‘not Ford crash parts. The evidence indi- 
cates that it 13 at this level that defendants' products 


effectively compete. Once an automobile is purchased, it 


is» a fait accompli which crash parts may be purchased. 


If cone purchases a Ford obviously Ford crash parts will 
be used if the occasion arises, likewise if one purchases 


a Chrysler, Cadillac or Volkswagen. The dynamics of the 


market place as to crash parts operates at the time the 
initial decision to purchase a particular brand of auto- 
mobile is made. It is then that considerations of price, 
availability, ease of replacement and quality of crash 
parts may have significance in the purchaser's mind as 

he chooses between competing brands of automobiles. As 

the record indicates, defendants do not engage in promotion 
of crash parts as such. The voiume of defendants’ crash 
parts sold is primarily dependent upon the quantity of 
defendants' cars sold coupled with such non-economic factors 
as the number and severity of accidents. (Tr. 485) 


Additionally, Mr. Rowlands testified that a major 


reason for not applying the wholesale incentive allowance 


to certain crash parts was because other competitors (such 
as American Motors, Datsun, Toyota and Volkswagen) in the 
automobile market were not granting similar allowances. 
(Tr. 574) To have done so would have given defendants an 
additional cost of doing business and placed them at a 
competitive disadvantage in selling compact automobiles. 
(tr. $76) 

For these reasons, the product with which defen- 
dants effectively compete is the automobile and it should 


be the relevant product market. Because the record lacks 


any evidence that defendants have attempted to monopolize 


the sale of automobiles at the wholesale level, plaintiff's 


attempted arguments on these grounds also have to be dis- 


missed. 
| All Automotive Parts 

Should automobiles be rejected as the relevant 
market in favor of a lesser market, it might be argued that 
the sale of automotive parts, not just crash parts, at the 
wholesale level should be the relevant market. It is undis- 
puted that the 1971 wholesale incentive policy which plain- 
tiff has chatieaced applies equaliy to a large number of 
_ parts of which only a fraction are crash parts. (Tr. 613-5) 
Further, Mr. Rowlands testified that a major reason for in- 
stituting the wholesale incentive allowance policy was to 
make defendants' franchised dealers competitive with General 
Motors or Chrysler franchised dealers in the wholesaling of 
automotive parts. (Tr. 564-73) This is obvious in the case 
where defendants' branded parts are directly competitive with 
those of General Motors and Chrysler, but it is no less true 
as to automotive Parts not directly competitive. 

The record reveals that franchised dealers must 


make substantial investments in facilities and inventory 


in a large number of parts, competitive and non-competitive, 
in order to function effectively as wholesalers of auto- 
motive parts (Tr. 564) To encourage this investment 

in a full-line of parts, the wholesale incentive allowance 
policy was geviced so that the Ford franchised dealer would 


be competitive with the General Motors or Chrysler dealer 


in providing wholesale service in automotive parts. (Tr. 


565-6) 

This concept of the relevant market is further 
buttressed by the tact that a major reason defendants 
raised their wholesale incentive allowance to 25% was to 
respond to a similar increase by General Motors. (Tr. 573) 
Moreover, aS noted earlier, the predominant factor in not 
offering the allowance on certain parts (e.g., parts for small 
cars) was that competing automobile manufacturers did not 
offer it on similar parts. Thus, the record is replete with 
evidence that the automotive parts market is responsive to 
changes in wholesale allowances offered by the respective 
manufacturers. Such price sensitivity is a highly signifi- 


cant factor in determining the relevant product market. 


See, United States v. Grinnell Corp., supra; duPont-Cellophane, 


supra; Telex v. I.B.M., Supra. 


If automotive parts were chosen as the relevant 


product market, it is clear that the danger of monopolization 


would be so minimal as to be fanciful in the face of such 
competitors as General Motors and Chrysler and the numerous 
smaller manufacturers, as well as independent wholesalers 


and jobbers which are not franchised dealers. 


All Crash Parts 

If the product market were narrowed to crash parts, 
we submit that it should in no event be limited to crash parts 
manufactured or sold solely by defendants. First, evidence was 
introduced that used parts procured from junkyards are an al- 
ternative source of crash parts to those produced by defendants. 
(Tr. 697-8) DuPont-Cellophane clearly establishes that substi- 
utes having essentially the same end-use as the product in 
question should be included in the same product market. Since 
junkyard parts may be used in place of new crash parts, they do 
have the same end-use and must be included in the relevant prod- 
uct market. Plaintiff has the burden of establishing the extent 
of defendants' share of the relevant product market. See, Telex 


v. I.B.M., Supra; Science Products Co., Inc. v. Chevron Chemical 


Co., Inc., Supra. Thus, plaintiff's failure to provide evidence 


on the significance of junkyards as an alternative source, (and 
the source cannot ke presumed to be insubstantial) leaves an ir- 


reparable gap in its case. 


In addition, all crash parts of all manufacturers 
should be included in the product market. The evidence dis- 
cussed above relating to the cross-responsiveness of defen- 
dants' wholesale incentive allowance policy to the respective 
policies of their competitors, applies to crash parts as well 
(Tr. 573-7) Since the price of defendants' crash parts, as 
reflected in their eligibility for the incentive allowance, 
is sensitive to the price of crash parts of defendants' com- 
petitors, there is effective competition at the wholesale 

. level among all automobile manufacturers. 

It is clear that if the relevant market is viewed 

as crash parts including parts available from junkyards, de- 


fendants again have not been shown to have sufficient market 


power to support a claim of attempted monopolization. 


Ford Crash Parts 

In the event the product market were further con- 
stricted to include only defendants" crash parts, such a 
market would have to include both incentive bearing and non-. 
incentive bearing parts. There is no justification for 
limiting the market to only incentive bearing crash parts. 
As Mr. McKee himself testified, the fact that a part is 
‘incentive bearing has no effect whatsoever on his decision 
to stock that part. (Tr. 701) Thus, it will be noted that 


even though plaintiff thereby disclaims attaching any 


Significance in the market place to the wholesale incentive 
allowance, plaintiff still contends that it is this very 
policy through which defendants are attempting to monopo- 
‘lize the wholesaling of crash parts. 

In any event, even if the relevant product market 
is narrowed to only defendants' crash parts, defendants 
Still lack sufficient power over this market to meet the 
test of the law. Less than 48%* of defendants' crash parts 
are incentive bearing. Assuming arguendo that defendants 
had the requisite intent and control over incentive bearing 
Parts necessary to sustain an attempted monopolization 
claim, no court has held that control of 48% of the market 
is sufficient to present a risk of monopolization. For 
cases holding such a risk existed, see €.g-., Kansas Star Co., 
Vv. United States., 240 F.2d 643 (8th Cir. 1957), cert. 
denied, 352 U.S. 923 (1957) (newspaper company controlled 
“pproximately 95% of morning and evening newspaper circula- 
tion); Alcoa, Supra (90% control of manufacture and sale of 


» 


domestic primary aluminum ingots); United States v. Grinnell 


Corp., supra (87% of the accredited central station alarm 


* Mr. Rowlands testified that approximately 4,800 of 10,100 
Crash parts are incentive bearing, which equals 47.54% of 
the total crash parts produced by defendants. (Tr. 614-5) 
While, cf course, defendants decide which Ford parts will 
be incentive-bearing, such decisions are largely based up- 
on market factors over which defendants exercise no con- 
trol, such as the practices of defendants' competitors of 
providing or not providing incentives on similar parts. 
(Tr. 573-6) 


service business controlled by defendant,; American Tobacco Co. 


v. United States, 328 U.S. 781 (1946) (80% control of comparable 


Cigarette market). In the landmark Alcoa case, supra, Judge 
Learned Hand stated that "it is doubtful whether 60 or 64% 
would be enough [to present a risk of monopolization]". 148 
F.2d at 424. 

(b) Conceivable Geographic Markets 

Plaintiff erroneously states that the geographic 
market is not a factor in its Sherman Act, Section 2 clair, 
and then proceeds summarily to state that the geographic 
market would be the "metropolitan New York area and its 
Outiying suburbps." (Pi. Post-Tr. Br. 60n.) it nas been 
stipulated, however, that defendants sell their products 
(automobiles, automotive and crash parts) throughout the 
United States to approximately 6,800 franchised dealers, 
1,000 direct account warehouse distributors and 40 national 
accounts. (Stip. 12) The evidence establishes that the 
6,800 franchised dealers are able to receive the whole- 
sale incentive allowance for sales of automotive parts to 
eligible customers. Thus, realistically, there are at 
least 6,800 competitors nationwide at the wholesale level 
of defendants' automotive parts, including crash parts. 

Even assuming that the geographic market is the 


New York metropolitan area, Mr. Hackewicz, General Manager 


of defendants’ Master Parts Depot at Teterboro, testified 
that his facility provided fast moving (Class "A") and slow 
moving (Class "B") automotive parts (including crash parts) 
to approximately 436 franchised dealers located in this 
area. (Tr. 737-8) Here too, these 436 franchised dealers 
are competitors of each other in the wholesaling of crash 
parts, since each is qualified to receive the wholesale 
incentive allowance whe1 they sell eligible parts to 
eligible customers. 

Thus, assuming arguendo that the relevant product 
market is defendants' crash parts, whether the geographic 
market is viewed as national or limited to the New York 
metropolitan area served by defendants' Master Parts Depot, 
the fact remains that there are hundreds of vigorous compe- 
titors at the wholesale level of which FLM was only one. 
Since plaintiff has identified no more than four of these 


competitors over which it claims that defendants exercised 


contro. (Pi... Post-Tr. Br. 63, Tr: 179), the Glaim that 


defendants are attempting to monopolize again borders on 
the ludicrous. 
B. The Record is Devoid cf Any 

Evidence of An Attempt by 

Defendants to Monopolize A 

Relevant Market 


The section of plaintiff's Post-Trial Brief deal- 


gq with attempted monopoly fails to distinguish between 


attempted monopoly and monopolization (Pl. Post-Tr. Br. pp. 
58-65), two separate and distinct violations under Section 2 
of the Sherman Act. Plaintiff's argument is further jumbled 
by numerous references to certain elements relating to con- 
spiracy to monopolize.* But whatever the analysis, it is 
clear that plaintiff has failed to prove any violation of 
Section 2. 

The major thrust of plaintiff's argument appears 
to be directed toward attempted monopoly. Prior to its 
Post-Trial Brief, plaintiff never raised any issue of monop- 
Olization and its untimely argument at this late date cannot 


obscure its lack of substance. The only claim of monopoiiza- 


tion mase by plrintiff (and now for the first time) is that 


defendants have extended (attempted or conspired to extend) 
a natural monopoly of the manufacture of Ford crash parts to 
the wholesa‘e distribution of such parts. Yet the only sng- 
gested evidence in the record of any such extension is the 
fact that there are four dealer development dealers (out of 
436 dealers in the geographic market identified by plaintiff). 
Even assuming defendants' control of these dealer development 
dealers (an assumption not supported by any evidence), control 
Conspiracy to monopolize was discussed by plaintiff in its 


Post-Trial Brief at pp. 55-58. Defendants' discussion 
thereof appears at pages 88-91, infra. 


of less than one percent of the market is a totally inconse- 
quential extension of any natural monopoly. The monopoliza- 
tion claim on its face is without substance. 

Plaintiff's purported evidence of an attempt by 
defendants to monopolize seems to reduce itself to wholly 
conclusory statements by counsel in their Post-Trial Brief 
that defendants are “preventing competition" (p. 62) and 
"attempting to monopolize the after-market in the wholesaling 
of crash parts” (pp. 63, 64). Plaintiff ignores that it has 
the burden of proving an attempt to monopolize by a preponder- 
ance of the evidence, United States v. Grinnell Corp., supra; 
United States v. duPont de Nemours & C6., Supra; Interborough 


News Co. v. Curtis Publishing Co., 127 F.Supp. 286 (S.D.N.Y. 
1954), aff'd, 225 F.2d 289 (2d Cir. 1955), which entails a 


clear demonstration, in addition to proving (a) that defen- 


dants had a specific intent to monopolize and (b) relevant 
product and geographic markets, that there is a "dangerous 
probability" of monopoly by defendants. Plaintiff also has 
failed to establish this "dangerous probability”. 

The classic statement of this requirement was 
articulated by Mr. Justic Holmes in Swift & Co. v. United 


States, 196 U.S. 375 (1905); 


“Where acts are not sufficient in them- 
selves to produce a result which the law 
seems to prevent, -- for instance, the 
monopoly, -- but requires further acts in 
addition to the mere forces of nature to 
bring that result to pass, an intent to 
bring them to pass is necessary in order 
to produce a dangerous probability that it 
will happen. 196 U.S. at 396 (emphasis 
added). 


In order to make this showing, a plaintiff must 
establish that the defendant had sufficient market control 
to make it likely that it can achieve such monopoly. This 
entails a presentation by plaintiff to the Court of evidence 


of the market power possessed by the defendants against whom 


the charge is made. See Walker Process Equipment, Inc. v. 


Food Machinery & Chemical Corp., where the Supreme Court 


declared: 


"To establish monopolizatior or attempt 
to monopolize a part of trade or commerce 
unaer §2 Of the Sherman Act, [it isi] . «> 
necessary to appraise the exclusionary 
power .. . in terms of the relevent market 
for the product involved. Without a defini- 
tion of that market there is no way to mea- 
sure [defendant's] ability to lessen or 
Gestroy competition.” 382 U.S. at 177. 


Clearly, therefore, it is necessary, in addition to defining 
the relevant market, to show the manner in which the defen- 
dants are likely to succeed in controlling that market and 
destroying their competition. Here too, plaintiff has totally 


failed to offer relevant evidence. 


As with its purported monopolization claim, 
plaintiff appears to argue that there is a dangerous proba- 
bility that defendants will be able to extend a natural 
monopoly in the manufacture of Ford parts to the wholesale 
level through their incidental and temporary stock ownership 
interest in two dealerships (Thomas Motors, Inc. and Parkview 
Lincoln-Mercury, Inc.). (PL: Peost-Tr. Br. 63, Tre 167-168) 
In support of this argument plaintiff relies on Otter Tail 


Power Co. v. United States, 410 U.S. 366 (1973); Eastman 


Kodak Co. v. Southern Photo Materials Co., 273 U.S. 359 


(1927); Poster Exchange, Inc. v. National Screen Service 
Corp., 431 F.2d 334 (5th Cir. 1970), cert. denied, 401 U.S. 
912 (1971), which are clearly inapposite to the facts of the 
instant case. First, in each of these cases the relevant 
product and geographic markets had been well defined by the 
respective plaintiffs, a fact noticeably lacking in the 
instant case. Second, within the relevant product and 
geographic markets it was established that the defendant- 
manufactrers were vertically integrated down to the retail 
level and enjoying a dominant position in their respective 
product and geographic markets at the wholesale level. In 
such circumstances, the courts found that there existed a 


dangerous probability that defendants could extend their 


monopoly at the manufacturing level to the wholesale level 


which they already dominated. 

Such situations are in sharp contrast to the facts 
of the instant case. Here the record is devoid of any evi- 
dence that defendants' "dealer development" program for 
launching franchised dealers involves any infringement upon 
the independence of action of franchised dealers. Even 
assuming that defendants did control the two "dealer develop- 
ment" dealerships mentioned by plaintiff, and further, even 
making the dubious assumption that the relevant product mar- 


ket were Ford manufactured crash parts, it would still have 


have approximately 6,800 franchised dealers nationwide (Stip. 
14) and 436 in the New York metropolitan area (Tr. 737) all 
eligible to compete as wholesalers of Ford crash parts. Thus, 
there is no proof of any "dominance" that could create a dan- 


gerous probability of monopolization at the wholesale level. 


C. The Record is Devoid of Any Evidence 


of A Conspiracy to Monopolize 


The Court noted during the course of the trial that 
plaintiff had so far failed to present any evic2nce indicating 
involvement by defendants in any conspiracy to monopolize. 


(Tr. 165-8) Nor did plaintiff thereafter remedy this deficiency. 


In addition to the lack of proof of specific intent, there 
is no evidence of the other rudimentary elements of a con- 
spiracy to monopolize, namely, (a) existence of a conspiracy 


and (b) overt acts in furtherance of the conspiracy. 


1. Plaintiff has failed to show the existence 


of a conspiracy involving defendants. 


Proof of the actual existence of a conspiracy is 


essential to support a claim of conspiracy to monopolize 


under Section 2 of the Sherman Act. (Tr. 166) See also, 


American Tobacco Co. v. United States, supra; United States 
v. Morgan, 118 F.Supp. 621, 634 (S.D.N.Y. 1953). Although 
the word "conspiracy" is not defined in Section 2, there can 
be no disaqreement as to its meaning. Plaintiff had the bur- 
den of showing either a combination to accomplish a lawful 
act by unlawful means or an unlaw*ul act “y lawful means. 
United States v. Addyston Pipe & Steel Co., 85 Fed. 271, 293 
(6th Cir. 1898), aff'd, 175 U.S. 211 (1839); National Fire- 
proofing Co. v. Mason Builders' oeset seine, 169 Fed. 259, 
264 (2d Cir. 1909). 

Plaintifit nas utterly failed to establish a con- 
Spiracy eitaer between defendants themselves or between defen- 
dants and their franchised dealers (see pp. 56-60, supra). 
The record shows that the wholesale incentive allowance paid 


franchised dealers was in no way affected by the price or terms 


on which they resold crash parts. (Tr. 520) Nor is there 
competent evidence that defendants ever directed or suggested 
in any manner to their franchised dealers that they refuse to 
sell crash parts to FLM. Indeed, the probative evidence, as 
we have noted, is directly to the contrary. (Tr. 521, 671) 
Putting plaintiff's bare allegations of conspiracy to one side, 
there has been a complete failure to present a scintilla of 
evidence independently establishing the existence of a con- 


Spiracy. 


2. Plaintiff has failed to show any overt 
act in furtherance of a conspiracy. 


Assuming arguendo the existence of a conspiracy, 


in order to prove a violation of Section 2 resulting from 


a conspiracy to monopolize, plaintiff also must establish 


that there was at least one overt act performed in further- 
ance of the conspiracy. Mere proof of the existence of a 
conspiracy will not sustain a Section 2 charge. See C.g-, 
Klor's, Ine. v. Broadway Hale Stores Inc., 359 U.S. 207 
(1959); United States v. Paramount Pictures, Inc., 334 U.S. 
131 (1948); United States v. Griffith, 334 U.S. 100 (1948). 
Were it to be argued that the change in defendants' policy 
in July 1971 relating to granting wholesale incentive allow- 
ances was such an overt act, the demonstrated sound business 


reasons for making this change would effectively rebut any 


contention that it was made in furtherance of a conspiracy 
to monopolize. It has been only in situations where conduct 
lacked legitimate business justification that courts have 
found overt acts sufficient to support a charge of conspiracy 
to monopolize. See e.g., Klor's, Inc., supra (boycott); Para- 
mount Pictures, Inc., supra (price fixing arrangement); Griffith, 
supra (exclusive buying arrangement). 

Where, as here, changes in policy were motivated 
by legitimate business aims, courts have been unwilling to 


regard tnem as the requisite overt acts. See, Times-Picayune 


Publishing Co. v. United States, supra. Plaintiff's failure 


to demonstrate overt conduct in furtherance of any conspiracy 


bars plaintiff from claiming a conspiracy to monopolize. 


15402 


WERE THE COURT TO CONSIDER PLAIN- 
TIFF'S CLAIMS FOR DAMAGES, THEY 
WOULD HAVE TO BE LIMITED TO 
PROVEN LOST WHOLESALE INCENTIVE 
ALLOWANCES. 

Were liability to be found, defendants submit that 
the only damages which could be recovered by plaintiff would 
be the precise amount of any additional wholesale incentive 
allowance which would have been payable to a franchised dealer 
selling parts to FLM after November ], 1972 had FLM been an 
~ “eligible customer" during that period. Plaintiff's other 
claims for damages have no causal connection to defendants' 
conduct, seek dual recovery for the same alleged injury or are 
purely speculative 
A. Piaintitt*’s Ciaim for the 

Unpaid Wholesale Incentive 


Allowance on Actual Sales 
to it Would Have to be 


Calculated Precisely. 


There can be no allegation in this case that defen- 
dants have by their conduct made it impossible, or even diffi- 
cult, for plaintiff to compute precisely what the economic 
consequences would have been had it been treated as an "“eligi- 
ble customer" after November 1, 1972. It would be a simple 
ministerial task to determine the exact amount of the wholesale 


incentive allowance which would have. been received by the fran- 


chised dealers selling parts to FLM after November ay S872 BY 


comparing FLM's purchase invoices to defendants' Parts. and 


Accessories Price Lists (D. Ex. H) for the appropriate periods. 
(Tr. 385-386) In fact, this task would have had to_ be performed 
in order to claim the wholesale incentive allowance had FLM been 
an eligible customer (Dx. L-l1, AU, AV, AW, AX). Plaintiff there- 
fore should be required to calculate the exact amount of the 
wholesale incentive allowance Payable on its purchases from 
franchised dealers.* 

The circumstances here are somewhat unusual. In 
antitrust actions damages are only rarely capable of precise com- 
putation, Zenith Radio Corp. v. Hazeltine Research, Inc., 395 U.S. 
100, 123 (1969). However, the fact that precise calculation is 
not possible, does not relieve a plaintiff of ali responsibility 
to realistically assess the amount of its damage. Both Bigelow 
Vv. RKO Radio Pictures, Inc., 327 U.S. 251 (1946) and Story Parch- 
ment Co. y. Paterson Parchment Paper Co., 282 U.S. 555, (1931), 
cases relied upon by plaintiff (Pl. Post-tr. Br. 70), unequivo- 
cally state that even in cases where défendant's conduct has pre- 
vented precise measurement of damages (which is not the case here), 


damages may not be based on speculation or guesswork, Bigelow, 


Supra, at 264; Story, Supra, at 562. Accord, Keogh v. Chicago & 
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* Were it to be s:ggested that such calculation would entail a 
Significant expense, it would follow that such cost of pre- 
Paring incentive claims would have to be deducted from the 
total of claimed lost wholesale incentive allowances. 


N.W. Ry. Co., 260 U.S. 156, 164-165 (1922); Herman Schwabe, 
Inc., v- United Shoe Machinery Corp., 297 F.zd 906 (2d Cir.), 
cert. denied, 369 U.S. 865 (1962); Emich Motors Corp. v. 
General Motors Corp., 181 F.2d 70 (7th Cir. 1959), rev'd on 
other grounds, 340 U.S. 558 (1951); American Sea Green Slate 
Co. v. O'Halloran, 229 Fed. 77 (24 Cir. 1915}; Central Coal & 
Coke Co. v. Hartman, 111 Fed. 96 (@th Cir. 1961). 

Plaintiff's computation of the damages it seeks 
under Item l(a) of PX. 106 fox the period November 1, 1972 
to September 20, 1974 has ranged frem $157,542 (Enclosure to 
10/11/74 letter) to $220,041 (PX. Id. 106A) under the various 


methods plaintiff's accountant and attorney, David L. Wasser, 


has used. His estimates have not taken into account the fact 


that the percentage of parts sold by defendants which have 

borne a wholesale incentive has changed significantly from year 
te year, despite the fact that he conceded that a change in this 
percentage would change his computat¥on. (Tr. 385) His original 
estimatg, based on historical data before November 1, 1972, was 
that the amount of the wholesale incentive allowance payable on 
sales to FLM when it was treated as an eligible customer — 16% 
of the total amount of FLM's purchases. (Tr. 302) At that time 
the wholesale incentive allowance on eligible parts was 25%.(Tr. 
573; PX. 106, Item l(a)). Mr. Wasser confirmed in his testimony 


that his 16% estimate was merely another way of saying that in 
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ak terms of dollar volume 64% of the parts FLM purchased prior 
LA to November 1, i972 were eligible parts. (Tr. 440)* In 1971 
mt defendants' sales of eligible crash parts was 63.3%, in dcilar 
Co 

volume, of its total sales of crash parts. (Tr. 504) 


In 1974, however, the corresponding figure for de- 


fendants' sales of eligible parts was only 48%. (Tr. 504) This 


corresponds almost exactly to another estimate by plaintiff's at- 


torney and accountant which showed that in August 1971 the unpaid 


* i.e. The wholesale incentive allowance (W) payable on a 
sale vf $100 of crash parts to an eligible customer will 
depend on two factors: (1) the rate of the wholesale in- 
centive allowance on eligible crash parts (25%) and (2) 

the mix of eligible and ineligible crash parts in the sale. 
The following formula is applicable: 


W = (.25) (E) 


where E is the dollar amount of eligible parts in the sale. 


Thus if all the crash parts in a $100 sale are eligible, 


W, = (.25) ($100) = $25 ~ 


and if none of the crash parts in a $100 sale are eligible, 


W,, = (.25)($0) = $0. 
Mr. Wasser's calculation that for FLM in the period pricr 
to November 1, 1972 W equalled $1 can be expressed as 
follows: 


. = (.25) ($64) = $16 


and therefore of every $100 of crash parts purchased by 
FLM, $64 (or 64% in dollar volume) were eligible crash 
parts. 


wholesale incentive allowance on all of FLM's purchases was 


only 12.4% (Enclosure to 10/11/74 letter).* This correlation 


between the mix of eligible parts in defendants' total sales 
and plaintiff's purchases follows naturally from the fact that 
plaintiff makes no effort to specialize in eligible parts, but 
rather purchases whatever parts are required to repair Ford, 
Lincoln and Mercury automobiles. (Tr. 701) 

In light of the large discrepancies between plain- 
tiff's estimates under the methods Mr. Wasser has used, which 
vary by almost 40%, and the fact that a precise calculation 
can be made of this claim for damages, plaintiff should be 
required as a precondition to any recovery to complete in ef- 
fect the appropriate claim forms for wholesale incentive for 
the period in question on behalf of th> franchised dealers 
from whom it purchased. 

B. The Stock Order Discount, Parts Obsolescence 
Protection Program and Dealers' Margins of 
Profit could not be Recovered from Defendants 
Since No Causal Connection Between These Items 
and Defendants' Conduct Can Be Shown. 

Plaintiff has shown no causal connection between 
any conduct of defendants and the recovery sought for the 
difference between the terms on which it dealt with Central 


and Atlas prior to November 1, 1972 and the terms on which 


.* (.25) ($48) = $12. 


it subsequently dealt with Thomas, Parkview and Pleasantville 
(PX. 106, Items 1(b), (c) and (d)). It is elementary that in 
order to recover under Section 4 of the Ciayton Act a causal 
connection between conduct prohibited by the antitrust laws 
and the damages sought to be recovered must be shown. Story 
Parchment Co. v. Paterson Parchment Paper Co., 262 U.S. 555, 
560 (1931); Atlas Building Products Co. v. Diamond Block & 


Gravel Co., 269 F.2d 950, 957-958 (20Ch Cir. 1953); Talon, Jac. 


v. Union Slide Fastener, Inc., 266 F.2d 731, 736-738 (9th Cir. 


1959); Monticello Tobacco Co. v. American Tobacco Co., 197 F.2d 
G29, 633 (26 Cie.), cert. denied, 344 U.S. 875 (1952); Momand 
v. Universal Film Exchanges, inc., 72 F. Supp. 469, 482 (pb. 
Mass. 1947), aff'd, 172 F.2d 37 (1st Cir. 1948), cert. denied, 
336 U.S. 967 (1949). Yet the record is barren of any showing 
that any action of defendants had any causal connection *whatso- 
ever with these alleged damages. 

Plaintiff's relations with Ford and Lincoln-Mercury 
franchised dealers have always been a matter fer negotiation 
between plaintiff and the individual dealers. ‘There has been 
no allegation or proof that defendants played any part in set- 
ting the terms of FLM's original contract with Central (DX. G), 
the subsequent oral modifications of those terms (Sr. 251-252) 


or the continuation of FLM's business on the same terms with 


Atlas (Tr. 252-253). FILM's arrangements with Thomas (Tr. 177, 
266-267), Parkview (Tr. 268) and Pleasantville (Tr. 178, 273- 
275, 277-279) were not influenced in any way by defendants. 
Mr. McKee's own testimony, cited above, reveals that these fran- 
chised dealers negotiated individually with FLM and there is no 
basis in the record to hold defendants liable for any of the 
terms negotiated at arms length between FLM and its suppliers. 
Parkview decided not to split the benefits of the 
POPP credit with FLM (PX. 106, Item 1l(b)); Central (Tr. 142- 
146), Thomas (Tr. 177) and Pleasantville (Tr. 274) did 
so agree, but there has not been one scintiila of evidence 
that defenda ‘ part in any of those decisions. Tne 
very fact that different franchised dealers chose to deal with 
FLM on different terms with respect to the POPP credit negates 
any inference that “ere was any combination or conspiracy be- 
tween defendants and their franchised dealers. 
By the same token, the decisions by Thomas, Parkview 


and Pleasantville to seek margins of 5% on their sales to FLM 


rather than the 2% and later 3% margins previously acceptable 


at different times to Central and Atlas was not caused by any 
act of defendants. Atlas' decision to stop selling parts to 
FLM was not occasioned by any direction from defendants (Tr. 


64-65, 671). Plaintiff has offered no evidence that any act 


of defendants was causally connected to the fact that the 


dealers with whom it dealt after November 1, 1972 insisted 
upon a margin of 5% rather than 2% or 3% (PX. 196, Item 1l(d)). 
Similarly, the recovery sought for "Stock Order Dis 
counts Denied" (PX. 106, Item l(c)) cannot be ascribed to any 
conduct of defendants. Despite the fact that only one stock 
order "pad" is issued for each dealer's Parts and Accessories 
Code (Tr. 329), orders need not be submitted on this form to 
qualify for the stock order discount. (Tr..711) As long as a 
dealer's order for his Parts and Accessories Code is submitted 
on the day of the week allotted to him, that particular order 
is eligible for the stock order discount (Tr. 711-712). Mr. 
McKee himself testified that defendants did not place any obsta- 
cles in the path of FLM's consolidating its orders with those 
of a franchised dealer on the dealer's weekly stock order (Tr. 
331-332). Once again, this was a matter for negotiation between 
FLM and its suppliers (Tr. 330-334) and defendants are not 
chargeable with any liability for FLM's failure to make such 
arrangements with its suppliers. 


C. Plaintiff Could Not Recover 
Damages Based upon Defendants’ 


Refusal to Deal Directly With It. 


Plaintiff has made no showing that defendants’ re- 
fusal to deal directly with it was anything more than a uni- 


lateral, unconditional act of the sort expressly sanctioned 


by Section 2(a) of the Robinson-Patman Act and United St: 


v. Colgate & Co., 250 U.S. 300 (1919) and its progeny (See 

pp. 48-52 supra.). Thus, plaintiff may not recover the damages 
sought by Item 3 of PX. 106 which represent the 2% to 5% margin 
charged by the dealers from which FLM purchased parts for the 
period encompassed by the statute of limitations. 

D. Plaintiff's Claim for Loss of "Goodwill" 


Would Duplicate the Other Recovery Sought, 
is Grossly Excessive and a Matter of Specu- 


lation Not Substantiated by the Record. 
Plaintiff seeks $871,150--75% of the total damages 


sought--for the purported value of its “goodwill” as of Septem- 
ber 30, 1972 which, it alleges, has been destroyed since that 
time by defendants’ refusal to treat it as an eligible customer 
of franchised dealers for which wholesale incentive may be 
Claimed (Tr. 338-343, PX. 106, Item l(e)). However, this al- 
leged loss improperly duplicates the recovery sought by plain- 
tiff for loss of any pass-through to it of wholesale incentive 
and does not take into account the effect which any award by 
the Court of such relief would have (Tr. 349-350). 

Moreover, the amount sought by plaintiff is grossly 
excessive, ever: under the method purportedly used by plaintiff's 
attorney-accountant. In addition, the alleged loss of "goodwill" 
is an entirely speculative alternative to the precise measure of 


any damages for lost incentive allowance on actual sales which 


is capable of being precisely established. (See Item l(a) of 


PX. 106.) 


1. Duplication. The current market value of a 


business (which includes both net assets and goodwill) is the 
present value of the estimated future earnings of the business. 
Volasco Products Co. v. Lloyd A. Fry Roofing Co., 308 F.2d 383, 
393 (6th Cir. 1962), cert. denied, 372 7.S. 907 (1963)3 Standard 


Oi. Co. V. Moore, 251 F.2d 188, 2iS (Sth Cir. i957), cert. 


denied, 356 U.S. 975 (1958); Note, Private Treble Damage Anti- 


trust Suits: Measure for Damages for Destruction of All or Part 
of a Business, 80 Harv. L. Rev. 1566, 1580 (1967). Plaintiff's 


own estimate of its "goodwill" is based on an earnings calcula- 
tion. (Tr. 341, PX... 106 Etem Lte)) Lt ts ..obvious, however, that 
since future earnings are a component of the present market 

value cf an enterprise that a plaintiff may not recover both for 
present market value and for future etrnings. "Clearly, going 
concern value and lost profits are each viable alternative mea- 
sures of antitrust damages." Lerrman v. Gulf Oil Corp., 500 F.2d 
659, 663-664 (5th Cir. 1974) (emphasis added). While recovery 
for the loss of "goodwill" might be appropriate if plaintiff 

had gone out of business, it is not an appropriate measure of 
damages when, as here, plaintiff is still in business (DX. CI). 


As the Court said in Volasco Products, supra: 


Another item of damage allowed by the [trial] court 
was the loss of value to the business. The defen- 
dant claims that this was a duplication of damages. 
In calculating these damayes. the plaintiff shows 
by exhibit 194 that the actual investment in sate 
property, as of April 18, 1958, was $188,741.13 
and that its liquidating value, on the theory that 
it could not be operated as a felt manufacturing 
plant, was $148,840.00 a loss of $39,901.13. The 
plaintiff did not liquidate its business and when 
it received a verdict for lost profits and an in- 
junction to: p: » prevent further illegal pricing, ae 
was made whole and suffered no loss to its invest- 
ment in its pige In Story Parchment Co. v. 
pate Parchment Paper Co., 82 U.S. 555, OL 

246, 75 L.Ed. 544, the plaintiff was forced 
as of business. Both elements of damages were 
allowed in Atlas Building Products Co. v. Diamond 
Plock and Gravel Co. TS Cit., 260 b.2d 950, 3556, 
éert. denied, 363 U. “as. 843, 80 S.Ct. 1608, 4 L.Ed 
i727, but there is no indication that they over- 
lapped as they do here." 308 F.2d at 393 (emphasis 
added). 


Accord, Timberlake, Federal Treble Damage Antitrust Actions, 


6 21.17, n. 18 (1965 ed.); Note, 60 Harv. L. Rev. 1566, supra, 
at 1580-1581; see also Standard Oil Co., supra, 21% 219. Plain- 
tiff's attorrey-accountant conceded that the claim for loss of 
goodwill in this action did not take into account the effect 
of an order of the Court. (Tr. 350) Since Plaintiff has not 
been driven out of business and may be made whole by an award 
of lost profits, it is clear that plaintiff may not rely on 
goodwill as an element of recovery here. 

2. Excessive valuation of goodwill. Assuming 
arguendo that goodwill were a proper measure of damages, plain- 


tiff's estimate thereof is clearly excessive. Defendants' expert 


witness, Alfred T. Hansen, an expert in the appraisal of small, 


closely held companies (Tr. 910), testified that the total 


value of FLM's business, including goodwill, was $84,400 on 
September 30, 1972, the end of FLM's fiscal year closest to 
November 1, 1972, the date on which it ceased being treated as 
an eligible wholesale customer. (Tr. 937) That this value is 
less than the net assets of FLM on that date ($92,213) is noc 
surprising in light of the relatively low initial investment 
required to enter into this sort of enterprise (Tr. 933-934; 
DX. BS), and the fact that FLM's success is attributable to the 
expertise ard efforts of its two officers (Tr. 109, 121-124, 
190-192) rather than to the company itself (Tr. 935-936). The 
reasons for Mr. Hansen's conclusions are succinctly set forth 
in his testimony (Tr. 922-927, 930-937) and in DX. BS-BZ and 
will not be repeated here. 

Plaintiff's “expert witness" was its accountant 
and attorney of record, David L. Wasser. In addition to its 
other infirmities, the testimony which Mr. Wasser gave and the 
exhibits he prepared are of questionable efficacy in the light 
of relevant provisions of the Code of Professional Responsibil- 
ity, specifically Ethical Considerations 5-9 and 5-10 and Dis- 
ciplinary Rules 5-101 and 5-102 governing the proper course to 


be taken when an attorney may be called as a witness. We note 
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that Mr. Wasser has not withdrawn from the representation of 
his client (Tr. 471), despite the fact that his client was 
adequately represented by other attorneys at the trial and 
presumably would have suffered no hardship had he withdrawn 
as its attorney and appeared solely as a witness. We further 


note that another method of avoiding having an attorney place 


himself in what Ethical Consideration 5-9 refers to as an "un- 
seemly and ineffective position" in which such evidence may be 
called into question was available by having another expert 
witness testify on such matters. Such a witness, a person who 
had participated in the examination of FLM's financial state- 
ments for fiscal 1973 which were submitted to the Court in 
connection with plaintiff's motion for a preliminary injunction, 
was listed a few days before trial began as a witness to be called 
by plaintiff and therefore presumably was available to testify on 
plaintiff's behalf. Under these circumstances, we submit that . 
Mr. Wasser's testimony on his client's behalf must be regarded 
as without probative force and no more than the arguments of 
eounsel. 7 

Moreover, Mr. Wasser's testimony suffered from seri- 
ous substantive infinities. Various calculations were patently 
incorrect. His primary authority for the method he used to 


calculate FLM's goodwill on September 30, 1972 was Harris, 


New York Estates Practice Guide (3d Ed. 1968). It mentions 


three methods of evaluating closely held stock for estate tax 
purposes: 


"There are three accepted methods for the evalua- 
tion of good will, namely, capitalization of earn- 
ings, the federal income tax method, and the year's 
purchase method." 


"Under the capitalization of earnings method the 
net profits for a representative number of years 
are averaged and the result multiplied by 10 or 
15, depending upon the business. The product is 
the value of the business including good will." 


"The second method* adopted under the early income 
tax statute is to deduct from the average net prof- 
its a percentage of the net tangibles and capitalize 
the result by multiplying by a fixed number. Adding 
the product to the net tangibles furnishes the total 
value." 


"The year's purchase method is to take 6 or 8 per- 
eent of the average Capital invested over a repre- 
sentative number of years and deduct it from the 
average net profits for the same period of time. 
The result is multiplied by a fixed number and 
added to the net worth as good will." 


"It is important to remember that the above are 
methods of valuing good will. The fact is that 
there 1s no rule for such valuation." 


"The two elements which present the greatest prob- 
lem are what is a representative number of years 
and the fixed number .o be used. There is no defi- 
nitive answer, it depending as has been said on the 
nature of the business, the risk involved, and the 
stability or regularity of earnings. The usual 
practice is to furnish balance sheets for the 5 


* Internal Revenue Service, ARM 34, 2 CB 31, June 1920. 
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years preceding the [date of valuation]. If these 
years are not representative of earnings, as hy 
being abnormally high, there should be no hesita- 
tion in submitting balance sheets and profit and 
loss statements for any greater period which it 

is claimed truly represents normal earnings." 2 
Harris, supra, § 561 at 333-334 (footnotes omitted 
and emphasis in original). 


While Mr. Wasser expressly stated that he used the 
second method described in Mr. Harris' treatise (Tr. 420), he 
@pplied it incorrectly. First, Mr. Harris speaks throughout 
of using "net profits" as the basis of a goodwill computation 


for the valuation of stock in a "closed corporation", 2 Harris, 


Supra, §§ 561, 624. Yet Mr. Wasser asserted that because FLM 


is a “small closed corporation” one should instead use pre-tax 
profits (Tr. 429; PX. 106, Item l(e)) even though he conceded 

that he knew Mr. Harris' methods were based on after-tax earn- 
ings (Tr. 427), 

Second, Mr. Wasser added to FLM's profits $104,000 
for the salaries and benefits paid its two officers in fiscal 
1972, ended September 30, 1972 (Tr. 428-429; PX. 106, Item l(e)) 
despite the fact that nowhere in Mr. Harris’ treatise is this 
procedure suggested. Mr. Wasser stated that he added these 
Salaries and benefits because they would be "available" to an 
investor in FLM (Tr. 428-429). Presumably, however, an in- 
vestor who purchased FLM would have to retain as employees 
Messrs. McKee and Andidcro, with their special skill and exper- 


ience, or employ others of comparable skill and experience (Tr. 


109, 121-124, 190-192), and pay them approximately what Mr. 
McKee and Mr. Andidero presently earn, or else bring his own 
experience and labor into the business (Tr. 935). In the 
latter case, the portion of the income a new owner would 


realize from FLM's operations attributable to his own skill 


and labor would not be attributable to any intangible asset 


such as goodwill purchased from FLM but to his own efforts. 
It has been held not permissible to add such salaries to the 
net profits in evaluating goodwill in antitrust acticns. 
Simpson v. Union Oil Co., 411 F.2d 897, 909-910 (9th Cir. 
1969). As the Court stated in Standard Oil Co. v. Moore, 
supra: 


"In measuring the value of the good will of such 

a business, appropriate factors to be considered 
are: (1) What profit has the business made over 
and above an amount fairly attributable to the 
return on the capital investment and to the labor 
of the owner? (2) What is the reasonable prospect 
that this additional profit will continue into the 
future, considering all circumstances existing and 
known as of the date of the valuation? See 
Kimball Laundry Co. v. Waited States, 338 U.S. 1, 
76-17, 69 S.Ct. 1434, 93 L.Ba 1965. These are 

the factors which would influence a prospective 
purchaser. The special value which the business 
might have to [the owner], or the profit potential 
of the business beyond that which would be trans- 
ferable to a purchaser, would have no effect on 
market value of the business." 251 F.2d at 219- 
220 (footnote omitted). 


Third, Mr. Harris' treatise speaks throughout of 


using the “average” net profits for "a representative number 


of years" and recommends the use of at least five years' earn- 


ings for the period prior to the date of valuation. This 
Mr. Wasser did not do (Tr. 424). He claimed, rather, to have 
used the median (third) year, fiscal 1972, of the last five 
years rather than the five years prior to the date of valuation 
as Mr. Harris recommends, 2 Harris, supra, at 534. Mr. Wasser 
supplied no basis for this use of one particular year other 
than “In my opinion, it is a correct approach." (Tr 424). 
Finally, the basis for Mr. Harris' second method, 

as indicated in the passage of Internal Revenue Service rul- 
ing A.R.M. 34, 2C.B. 31 (1920) referred to above, was explicitly 
superseded in 1968 by Revenue Ruling 68-609, 68-2 C.B. 327. 
This Mr. Wasser knew, or should have known, since this ruling 
is mentioned in the 1973-74 Supplement to volume 2 of Mr. 
Harris' treatise under § 561, the section in which the three 
formulae are to be found, and appears in the notation on the 
first page of DX. CE, which is Mr. Wasser's list of authorities. 
This ruling provides, in pertinent part: 

"A percentage return on the average annual 

value of the tangible assets used in a busi- 

ness is determined, using a period of years 

(preferably not less than five) immediately 

prior to the valuation date. The amount of 

the percentage return on tangible assets, 

thus determined, is deducted from the average 

earnings of the business for such period and 

the remainder, if any, is considered to be 

the amount of the average annual earnings 


from the intangible assets of the business 
for the period. This amount (considered as 


the average annual carnings from intangibles), 
capitalized at a percentage of, say 15 to 20 per- 
cent, is the value of the intangible assets of 
the business determined under the 'formula' ap- 
proach. 


"The percentage of return on the average annual 
value of the tangible assets used should be the 
percentage prevailing in the industry involved 

at the date of valuation, or (when the industry 
percentage is not available) a percentage of 8 

to 10 percent may be used. 


"The 8 percent rate of return and the 15 percent 


rate of capitalization are applied to tangibles 
and intangibies, respectively, of businesses with 


a small risk factor and stable and regular earn- 


ings; the 10 percent rate of return and 20 per- 
cent rate of capitalization are applied to busi- 
nesses in which the hazards of business are rela- 


tively high. 

“The 'formula' approach should not be used if 

there is better evidence available from which the 

value of intangibles can be determined." 68-2 

C.B. at 328 (emphasis added). 

Applying these principles suggested by the Internal 

Revenue Service to the average "capital" and after-tax earn- 
ings for the five fiscal years preceding September 30, 1972 
(DX. BV through BZ) yields an average capital of $47,446 and 
an average after tax profit of $17,626 per year. Since FLM 
obviously is a business with a high risk factor and unstable 
and irregular earnings, using the alternative rate of return 
of 10% and capitalization percentage of 20% (multiplying by 5) 


is appropriate and yields a goodwill value of $64,405. This 


figure is, of course, of a totally different magnitude from 


Mr. Wasser's extraordinary estimate of $871,150.* 

The absurdity of Mr. Wasser's estimate is further 
demonstrated by the fact that the total price an investor 
would have been willing to pay for FLM, according to Mr. 
Wasser, on September 30, 1972, was the sum of its net assets 
($92,213) and its goodwill ($871,150) or $963,363. Since 
FLM's net profit after taxes in fiscal 1972, the last fiscal 
year before the wholesale incentive allowance policy change 
affected FLM, was $21,091, Mr. Wasser's hypothetical purchaser 
would have received a return of 2.2% on his investment at a 
time when U.S. government bonds were paying 5.6%, corporate 
industrial ponds 7.4%, utility bonds 8%, equity investments 
in all U.S. corporations 10.6% and in corporations in the 
motor vehicle and equipment field, 14.5% (Tr. $36).., 

3. Speculative nature of goodwill. As noted 
above (pp. 101-2 supra), the loss of goodwill may provide 


an acceptable alternative measure of damages to the calicu- 


lation of lost profits only if a plaintiff has actually been 


driven out of business. This is the rule because at that 


Even if the lower rates of return and capitalization are 
used, goodwill is only $92,246, based upon an 8% rate of 
return for capital ($47,446 x .08 = $3,796) which is de- 
ducted from an average after tax profit of $17,626 to 
reach goodwill earnings of $13,380, which should be mul- 
tiplied by 6 2/3 to “capitalize” them at 15% (Tr. 438-9) 
for a goodwill value of $92,246. 
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point lost profits are as speculative as goodwill. When more 
reliable evidence of lost profits on actual sales is available, 
as it is in this case, the speculative nature of a valuation of 
goodwill precludes its use. zenith Radio Corp., supra, at i23: 
Theatre Inv. Co. v. RKO Radio Pictures, Inc., 72 F. Supp. 650, 
656 (W.D. Wash. 1947); Timberlake, supra, § 2L.14:; 
In short, the myriad defects in plaintiff's claim 

for the loss of its goodwill make it wholly unsuited and with- 
out creditable substantiation for use as a measure of damages 
in this action. 
E. Plaintiff's Claim for "Growth 

Increase Lost” Is Pure Specula- 

tion and May Not Be Recovered. 


Plaintiff's calculation of "growth increase lost" 
is a wild guess. The calculation of this element of purported 
damages (PX. Id. 107 Item 5) assumes that FLM's net profits be-~ 
fore officers' salaries and benefits and corporate income taxes 
would have grown at a stable rate of 25.2% per year in fiscal 
1973 and 1974. No such assumption is warranted by anything 
in the record. The 25.2% estimate is supposedly based on the 
average of the increases in net profits before officer's sal- 
aries and benefits and corporate income taxes for fiscal 1970, 


1971 and 1972. But the increases in those years fluctuated 


wildly from 39.7% in fiseal 1970 to 15.8% in fiscal 1971 to 


20.1% in fiscal 1972 (Tr. 394; PX. Ids 107 Item 5). In cariier 

years the annual increase in this item ranged from 12.5% in 

Fiscal 1968 to 202.5% in fiscal 1969 (PX. Id. 107 Ttem 5) in 

the space of a single year. Given such wide gyrations from year 

to year, it is impossible to estimate with any accuracy what the 

increase, if any, in fiscal 1973 and 1974 would have been. 
Plaintiff's estimate is, in fact, belied by actual ex- 


perience in fiscal 1973. In that year FLM's gross sales showed 


a healthy increase of 8.4% over the preceding year (DX. CB) 


which compares favorably with increases in gross sales of 

12.6% in fiscal 1972 and 5.4% in fiseal 1971. Had FLM con- 
tinued to purchase parts from Atlas in fiscal 1973 on the same 
terms as it had purchased from Central since fiscal 1969, its 
gross profit margin would Five been approximately 30% (DX. 
BW-BZ or $239,684 on actual sales of $798,947 (DX. CB). During 
fiscal 1973 FLM incurred general expenses of $114,736 which, 
subtracted from $239,684, yields a net profit before officers' 
salaries and benefits and corporate income taxes of $124,948. 
This sum represents a decrease of 20.3% from the same item for 
fiscal 1972 ($156,803) rather than the increase of 25.2% esti- 
mated by Mr. Wasser (PX. Id. 107 Item 5). Since FLM's profits 
would not have increased in 1973 even if business had continued 
on the pre-November 1972 basis, the purely speculative character 


of this item is further demonstrated. 


Mr. Wasser's estimate for fisca’. 1974 takes as 
its starting point the hypothetical figure derived from 
his guess for fiscal 1973 and applies to it for the succeed- 
ing year a comparably questionable "projection", piling specu- 
lation upon speculation. The arithmetic in Item 5 Of PX. Id. 
107 appears to be correct but the underlying formulae are far 
too speculative to make the results of these calculations any- 
thing more than unsupported guesswork, and for this reason alone 
should be disregarded. 

Plaintiff's growth cannot, cf course, be expected 
to increase without limit, particularly when the number of 
its customers has remained constant since at 


1971, long before the occurrence of the acts of defendants 


of which plaintiff complains. (Tr. 705) Moreover, with the 


inherently limiting factor of how much Mr. McKee and Mr. 
Andidero can personally do, plaintiff has intentionally con- 
fined its own sales area to Bronx and lower Westchester Coun- 
ties. (Tr. 705) Thus its failure to grow in fiscal 1974 (Tr. 
398) may be attributable to the fact that it has all the busi- 
ness it could possibly handle in the market in which it has 
chosen to operate. The decline in FLM's sales presumably is 

due at least in part to a reduction in the number and severity 
of automobile crashes in fiscal 1974 (Tr. 462, 610-611), as well 


as economic factors (Tr. 485, 698) which have reduced total sales 


of Ford crash parts across “he country. (Tr. 462, 610). 

In Power Replacements Corp. Vv. Air Preheater Co., 
Inc., 356 F. Supp. S72 (8.0. Pa. 1973), plaintifl was per- 
mitted to recover the profits it would have made on 29 speci- 
fic sales it demonstrated it had lost because of defendants’ 
antitrust violations. 356 F. Supp. at 894-895. Plaintiff 
also sought to recover the profits it would have made had it 
achieved the "market share" which one of the defendant's em- 
ployees had predicted it would reach in a period of time 
prior to trial. 356 F. Supp. 878, 881-882. The Court, how- 
ever, held that this latter element of the claimed damages 
was to c ive and, citing Bigelow, supra, 
supra, held that plaintiff could recover only its lost prof- 
its on actual sales and not the speculative estimates of 


future sales. 356 F. Supp. at 894-895, 899. The same analysis 


applies with equal force here and this element of recovery 


should also be disregarde 

In sum, if liability were to be found, plaintiff 
could properly recover only the exact amount of the whole- 
sale incentive allowance payable on franchised dealers' sales 
to it since November 1, 1972, and any damages should be limited 
to such amount as plaintiff documents by precise calculation 


based on actual sales. 


WEKE THE COURT TO CONSIDER 
PLAINTIFF'S PEQUESTED INJUNC- 
TIVE RE)’ EF, IT WOULD HAVE TO 
BE DENIED AS IMPROPERLY BROAD 
AND INAPPROPRIATE. 

An examination of plaintiff's suggestions for in- 
junctive relief confirms the flawed and circuitous logic on 
whicn its entire case is based. If defendants’ pricing sys- 
tem is illegal, plaintiff cannot seek its benefits. American 


Football League v. National Football League, 205 F. Supp. 60, 


80 (D. Md. 1962), aff'd, 323 F.2d 124 (4th Cir. 1963); Ring 


v. Author's League of America, Inc., 186 F.?2 637 (2G) Cis: 


1951). On the other hand, if defendants' wholesale incentive 
allowance is legal and proper under the antitrust laws, defen- 
dants have a right to see that the incentive is fulfilling its 
purpose -~ encouraging direct sales from dealers to retailers 
making independent body shops competitive with the body shops 
of franchised dealers. This purpose is subverted if defendants 
provide an equal incentive not to sell to retailers. But this 
would be the result in the instant case if defendants were re 
quired to pay the allowance for sales to plaintiff. 

Plaintiff identitied in its Proposed Conclusions of 
Law dated September 25, 1974, three kinds of injunctive relief 


which it would seek, no one of which would be proper. 


\ 
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Ther» Should Be No Injunction 
As to Direct Sales. 
: It 1s contended that "The plaintiff is entitled to 
+ e« « an order directing the defendants to sell crash parts 
directly to the plaintiff." (Pl. Post-Tr. Br. 82) Defendants’ 


right to decide not to sell parts directly to plaintiff has 


been discussed at pp. 48-52, supra. Since there has been no 


showing in the record that defendants' decision not to sell to 
plaintiff is anything other than the unilateral, unconditional 
refusal to deal sanctioned by Section 2(a) of the Robinson- 
Patman Act and United States v. Colgate & Co., supra, the extra- 
Ordinary measure of compelling defendants, contrary to their 
long-standing policy, to sell directly to one not a franchised 
dealer such as plaintiff is totally unwarranted. 
B. There Should Be No Injunction 

As to Defendants’ Communications 

with Franchised Dealers. 

Plaintiff also seeks “an order enjoining the defen- 
dants from directing or encouraging its [sic] franchised deal- 
ers to refrain from dealing with the plaintiff and from granting 
the plaintiff any discounts which the franchise [sic] dealer may 
wish." Plaintiff's Proposed Conclusions of Law, September 25, 
1974 4 15. This request, we submit, may be disposed of with 


equal dispatch. The only evidence on the point in the record 
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shows that defendants' franchised dealers have always been 

free to retain or pass along, as they see fit, the benefits 

of any of defendants' "discounts" without any control of this 
decision by defendants and that the receipt of these "discounts" 
is not contingent upon what the franchised dealers do with them. 
(Tr. 64-65, 520; DX. G, H). In fact, if defendants had attempted 
to control their dealers' disposition of the discounts, defendants 
would have been violating Section 1 of the Sherman Act. Nor is 
there anything in the record to support the granting of any in- 
junctive relief regarding defendants' dealings with franchised 
dealers. 

This being the case, a curious aspect of plaintiff's 
final request for injunctive relief comes to light: 

C. There Should Be No Injunction 
to Regulate Contracts Between 
Franchised Dealers and Plaintiff. 

Plaintiff also seeks "an injunction enjoining the 
defendants themselves and/or by instruction to their franchise 
{sic] dealers from refusing to sell crash parts to the plain- 
tiff so that the plaintiff shall have the benefit of the 
wholesale incentive allowance, the stock order discount, the 
obsolescence credit, the surplus inventory reduction and any 
other wholesale benefits which are available to other persons 
acting as wholesalers for Ford crash part.” Plaintiff's Pro- 


posed Conclusions of Law, September 25, 1974 4 14. Even if 


defendants were forced by an order of this Court to treat 
plaintiff as an eligible customer when one of their fran- 
chised dealers sold to plaintiff, there is no assurance 
that franchised dealers dealing with plaintiff would pass 
the "benefit" of the wholesale incentive allowance on to 
plaintiff. Franchised dealers are already entitled to the 
benefits of the stock order discount, Parts Obsolescence 


Protection Program and Surplus Inventory Reduction Program* 


on thefr purchases and parts from FMC for sale to FLM. Some 


of the franchised dealers with whom FLM has negotiated for 
supplies have purportedly passed these benefits along to 
0 iff; others have not {see pp. $7-8, sapra., bat al) 
have acted without any "instruction" by defendants. 

The most defendants could do, without violating 
Sherman Act, Section 1 would be to make the incent:i*: avail- 
able to franchised dealers on sales to FLM. Plaintiff could 
not be heard to complain if it were declared an eligible cus- 
tomer by order of this Court and the franchised dealers from 
whom it purchased parts (who are not parties to this action) 
retained all or part of the wholesale incentive allowance re- 
ceived from defendants. Plaintiff would receive all the 
* Mr. McKee, in fact, testified that FLM does not even 


want the benefits of the Surplus Inventory Reduction 
Program (Tr. 146). 
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protection to which it could be entitled under the terms of 
Fed. R. Civ. P. 65(d), which limits any injunction to defen- 
dants, "their officers, agents, servants, employees and attor- 
neys, and upon those persons in active concert or participation 
with them ...." (emphasis added). Since no franchised dealer 
has been named as a party to this action, any Order can only 

go so far as to prevent defendants from influencing their fran- 
chised dealers' disposition of any "benefits" received. 

Were the Court to find for plaintiff the matter of 
any injunctive relief would have to be most carefully examined 
if the Court were to avoid a continuing role of market regula- 
tor. We would anticipate that the only injunctive relief 
which could possibly be considered as appropriate in the cir- 
cumstances would be one ordering defendants to consider sales 
of parts by their franchised dealers to FLM “eligible sales" 
in determining eligibility for the wholesale incentive allow- 


ance. Actually, plaintiff's Post-Trial Brief all but abandons 


any request for injunctive relief limiting its request to one 


sentence in the conclusion calling for an injunction to com- 
pel direct sales to plaintiff and an undefined prohibition 


against "violation of the antitrust laws" (Pl. Post-Tr. Br. 82). 


CONCLUSION 


The acts of defendants attacked by FLM in this 
action do not violate the antitrust laws of the United States 
and defendants are not liable to FLM. FLM, a voluntary mid- 
dleman in the distribution system for crash parts, has no 
vested right to the protection of the particular role which 
it has sougut to play, and FLM has established no basis in 
equity for any injunctive relief against either Ford or FMC. 
Judgment should be entered in favor of defendants, on the 
merits, dismissing the complaint. 
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